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[B-191838] 


Bids—Buy American Act—Buy American Certificate—Accept- 
ance—Not Reviewable by GAO—Exceptions 


General Accounting Office (GAO) will review protest challenging successful 
bidder’s intended compliance with representation in its Buy American Certificate 
that domestic end products will be supplied where basis of protest is that success- 
ful bidder’s bid samples indicated that it is offering other than domestic end 
products. 


Bids—Buy American Act—Foreign Product Determination— 
Sample Submitted—Review by GAO 


GAO review of information considered proprietary, including detailed cost break- 
down, submitted by successful bidder in response to protest, indicates that cost 
of domestic components contained in and product offered by successful bidder 
exceeds 50 percent of total cost of components. Successful bidder was therefore 
properly evaluated by agency as offering domestic end product under Buy Ameri- 
can Act. 


In the matter of New Britain Hand Tools Division, Litton Industrial 
Products, Inc., November 1, 1978: 


New Britain Hand Tools Division, Litton Industrial Products, 
Inc. (Litton), protests the award to American Kal Enterprises, Inc. 
(American Kal) of Items 5 and 7 under invitation for bids (IFB) No. 
FTAN-E5-10016—A-3-7-78, issued by the General Services Adminis- 
tration, Federal Supply Service. The IFB solicited bids for require- 
ments contracts to supply various socket wrench sets. 

Item 5 is a 3 inch square drive socket wrench set consisting of 23 
chrome plated components to be furnished in a box. Item 7 is a % 
inch square drive socket wrench set consisting of 20 chrome plated 
components also to be furnished in a box. For each of these items, the 
bidders were required by the solicitation to submit two bid samples 
from the production of the manufacturer whose product is to be 
supplied. 

Litton requests that we find the award to American Kal to be in 
violation of the Buy American Act, 41 U.S.C. §10a-d (1976), and 
that we set aside the award. Specifically, as to Item 5, Litton alleges 
that components 16 and 17 (14 inch and %¢% inch U-joint sockets 
respectively) of American Kal’s bid samples were marked “Kal- 
Japan” which, along with the other components so marked (at least 
15 of the 23 components) indicate that the cost of the foreign com- 
ponents offered in American Kal’s bid samples exceeded 50 percent of 
the cost of all of the components. American Kal and the agency main- 
tain that components 16 and 17 of the sample were marked “Kal” 
rather than “Kal-Japan” and are of domestic origin. As to Item 7, 
Litton points to the fact that 17 of the 20 components of that set were 
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also marked “Kal-Japan” (the remaining 3 components, a 9 inch and 
a 1414 inch hinged handle, and a ratchet, were simply marked “Kal”) 
and questions whether American Kal will comply with its Buy Ameri- 
can Certificate (SF 33, para. 7) by supplying domestic end items. 

Under Executive Order 10582, December 17, 1954, articles, mate- 
rials and supplies shall be considered to be of foreign origin if the 
cost of foreign products used in them constitutes 50 percent or more 
of the cost of all component products used in them. Under this order, 
a Buy American Act differential must be applied if the end product 
to be furnished (1) is not manufactured in the United States or (2) 
is manufactured in the United States but consists of foreign compo- 
nents which make up 50 percent or more of the total component cost. 
Blodgett Keypunching Company, 56 Comp. Gen. 18 (1976) , 76-2 CPD 
331. We have recognized tool kits as end products for Buy American 
Act purposes. Jmperial Fastman Corporation—Thorsen Tool Com- 
pany, 53 Comp. Gen. 726 (1974), 74-1 CPD 153. 

We have held that where a bidder excludes no end products from its 
Buy American Certificate and does not otherwise indicate it is offer- 
ing anything other than domestic end products, acceptance of its bid, 
if otherwise responsive, results in an obligation on its part to furnish 
domestic end products, and compliance with that obligation is a mat- 
ter of contract administration which has no effect on the validity of 
the contract award. 50 Comp. Gen. 697 (1971) ; Becker Instruments 
& Photographic Optics, B-185411, July 14, 1976, 76-2 CPD 43. 

However, Litton, in effect, alleges that in the bid samples, furnished 
as part of its bid, American Kal indicated that it was offering other 
than a domestic end product. Accordingly, we have considered the 
matter. 

We have examined one of the two bid samples for each item at a con- 
ference held in connection with this case, and we have been furnished 
a detailed breakdown of the component costs of the two socket wrench 
sets. Further, American Kal has submitted details which it considers 
proprietary concerning the bid samples, its subcontractor relationships 
and sources of supply, including specific purchase orders and bank 
commitments. Also included were the sources of supply of one of 
American Kal’s subcontractors, Dellacor Co., Inc., alleged by Litton 
to be an affiliated firm merely assembling imported Japanese compo- 
nents supplied to it by American Kal. 

We find, as to Item 5, that components 16 and 17 were simply marked 
“Kal” in the bid samples without country of origin indicated as alleged 
by Litton. We further find, based on our inspection of the information 
considered by American Kal to be proprietary, including a detailed 
cost breakdown, that these components, as well as component 21, a 
U-joint, are of American origin, and that their cost along with 8 of the 
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other admittedly American made components (14 inch, %¢ inch and 
5% inch Thorsen deep sockets) and the American metal box, exceed 50 
percent of the cost of all of the components of the Item 5 socket wrench 
set. As to Item 7, we find, also based on our inspection of the proprie- 
tary information furnished by American Kal, that the 9 inch and 1414 
inch hinged handles and the ratchet questioned by Litton are of Ameri- 
can origin and that the forged ratchet handle subcomponents are pro- 
duced by American firms. The cost of these components to American 
Kal, as represented to us, along with the metal box, exceeds 50 percent 
of the cost of all of the components of the Item 7 socket wrench set. We 
find no basis for Litton’s allegation that Dellacor Co., Inc. merely 
assembles imported Japanese components supplied to it by Ameri- 
can Kal. 

Based on the record before us, we conclude that the two items of- 
fered by American Kal were properly determined to be domestic end 
products. 

Accordingly, the protest is denied. 


[B-192295] 


Officers and Employees—Promotions—Retroactive—Administra- 
tive Delay 


Employee grieved due to delay in processing promotion papers. Grievance Ex- 
aminer found that although promotion papers reached personnel office and were 
acted upon by classification officers prior to beginning of new pay period, griev- 
ant’s papers were not approved by Personnel Officer until after beginning of new 
pay period. Grievance Examiner concluded that classification officer acted for 
Personnel Officer and ordered retroactive promotion. Award may not be im- 
plemented since agency regulations delegate authority to approve promotions 
to Personnel Officer and he has not further delegated that authority in writing. 


In the matter of Douglas C. Butler—Retroactive Promotion, Novem- 


ber 1, 1978: 


This action is at the request of Leonard L. Nahme, Director, Office 
of Finance, U.S. Patent and Trademark Office, Department of Com- 
merce, for an advance decision concerning their authority to implement 
a grievance decision awarding a retroactive promotion to an employee 
of that office, Douglas C. Butler. 

Mr. Butler was one of three employees who were recommended for 
promotion to grade GS-13 Patent Examiner. While their promotion 
papers were logged in the Personnel Office on the same day, the effec- 
tive dates of the promotions varied in that one was effective on Janu- 
ary 16, 1977, and the other two were effective on January 30, 1977. 
The two employees whose promotions were made effective on January 
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30, 1977, filed grievances to have the effective dates made retroactive to 
January 16, 1977. 

In a “Decision on Formal Grievance” dated March 29, 1978, the De- 
ciding Official, the Deputy Assistant Commissioner for Patents, de- 
cided in favor of Mr. Butler. The essential portion of his decision is set 
forth below: 


Under the circumstances of this case, I agree with the Grievance Examiner 
that the approval of the promotion by the classification officer must be deemed 
to be the act of the Personnel Officer and hence of the authorizing official. The 
record in this grievance file shows that the promotion of Charles E. Frankfort 
was approved by Classification Officer Smith on January 18, 1977, whereas the 
promotion of Douglas C. Butler was approved by Classification Officer Jeter 
on January 12, 1977. Since January 16, 1977 is the proposed effective promotion 
date, it is apparent that the Patent and Trademark Office does not have author- 
ity to authorize a retroactive promotion to Charles E. Frankfort because his pro- 
motion was not approved by the authorized official prior to the proposed effective 
promotion date. Moreover, I am not aware of any nondiscretionary agency regu- 
lation, policy or collective bargaining agreement provision or right granted by 
statute which mandates that promotion take place by a specific date which would 
tlso authorize retroactive promotion. 


Since a retroactive promotion was not recommended for Mr. ‘Charles 
KE. Frankfort, no further consideration will be given here to his at- 
tempt to obtain a retroactive promotion. 

Mr. Nahme questions whether it is proper to grant backpay to Mr. 
Butler for the period January 16-30, 1977, as required by the griev- 
ance award. He states that while the Grievance Examiner found that 
the Classification Officer had approved Mr. Butler’s promotion on 


January 12, 1977, the record shows that the Personnel Officer did not 
approve the promotion until January 30, 1977. Mr. Nahme argues that 
the authority for final approval of promotions had not been delegated 
to the Classification Officer. He states that : 


Department of Commerce Administrative Order (DOC AO) 202-250, entitled 
“Delegation of Authority for Personnel Management” sets forth those DOC 
officials to whom authority for personnel management is delegated. Appendix A 
to this agency regulation notes that this authority has been delegated to the 
following: 


“Commissioner 

Deputy Commissioner 

Assistant Commissioners (statutory ) 
Assistant Commissioner for Administration 
Personnel Officer” 


The approval authority for personnel actions including promotions is alse 
set forth in DOC AO 202-250 and in pertinent part states: 


SECTION 4. FINAL APPROVAL OF PERSONNEL AOTIONS. 

.01 Personnel actions involving accessions, changes in employment status, 
and separations of employees will become legally valid on the effective date 
specified on CD-251, “Notification of Personnel Action,” or other document 
specified by the Civil Service Commission or General Accounting Office for a 
similar purpose, upon approval: (individually or on “cover sheets”) of the CD-251 
or equivalent documents, or other document approved by the Director of Per- 
sonnel, by one of the appointing officers listed in Appendix A of this order, 
or by some other person to whom authority has been delegated under paragraph 
8.01 of this order * * *. [Italic supplied.] 
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As indicated above, some other person in addition to those noted in Appendix 
A may have delegated authority to approve personnel actions. This authority 
has not been so delegated to other persons. 

As a general rule a personnel action may not be made retroactive so 
as to increase the rights of an employee tocompensation. We have made 
exceptions to this rule where administrative or clerical error (1) pre- 
vented a personnel action from being effected as originally intended, 
(2) resulted in nondiscretionary administrative regulations or policies 
not being carried out, or (3) has deprived the employee of a right 
granted by statute or regulation. See 55 Comp. Gen. 42 (1975); 54 
id, 888 (1975), and decisions cited therein. The parties agree that the 
second and third exceptions are not applicable to this case. 

With respect to delays or omissions in processing of promotion re- 
quests that will be regarded as administrative or clerical errors that 
will support retroactive promotion, applicable decisions have drawn 
a distinction between those errors that occur prior to approval of the 
promotion by the properly authorized official and those that occur after 
such approval but before the acts necessary to effective promotions have 
been fully carried out. See 54 Comp. Gen. 538 (1974) ; B-183969, July 2. 
1975; and B-184817, November 28, 1975. The rationale for drawing 
this distinction is that the individual with authority to approve promo- 
tion requests also has the authority not to approve any such request 
unless his exercise of disapproval authority is otherwise constrained by 
statute, administrative policy, or regulation. Thus, where the delay or 
omission occurs before that official has had the opportunity to exercise 
his discretion with respect to approval or disapproval, administrative 
intent to promote at any particular time cannot be established other 
than by after-the-fact statements as to what that official states would 
have been his determination. After the authorized official has exercised 
his authority by approving the promotion request, all that remains to 
effectuate that promotion is a series of ministerial acts which could be 
compelled by writ of mandamus. 

In the instant case the Grievance Examiner found that the act of the 
Classification Officer must be deemed to be the act of the Personnel 
Officer, and that finding was approved by the deciding official. Such a 
finding is tantamount to finding that the Classification Officer was an 
official having been delegated the authority to approve promotions. 
The Department of Commerce Administrative Order DOC AO 202- 
250, section 4 provides that approval of personnel actions may be exer- 
cised by one of the officials listed in Appendix A of that order or “* * * 
by some other person to whom authority has been delegated under 
paragraph 3.01 * * *.” Paragraph 3.01 is set forth below: 


Authority is hereby further delegated to officers and employees who are listed 
in Appendix A of this order, and to such other employees of the Government as 


287-325 O- 79 - 2 
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may be specified in this order or designated or approved by the Director of Per- 
sonnel in writing, to administer and conduct personnel management activities 
and process personnel actions in both the Department and Field Service, subject 
to the limitations and authorizations outlined in this order. [Italic supplied.] 

The other provisions of the order are not capable of being interpreted 
as delegating to the Classification Officer the authority to approve pro- 
motions. Thus, unless the Director of Personnel has made the delega- 
tion in writing as required by DOC AO 202-250, section 3.01, the 
grievance award would be in violation of valid agency regulations and, 
as such, unenforceable. B—180010.11, March 9, 1977, Mr. Nahme on be- 
half of the agency states that no further delegations were made. 

Accordingly, since there exists no administrative error which would 
form the basis for a retroactive promotion, we hold that the grievance 
award may not be implemented. 


[B-192316] 


Contractors—Defaulted—Reprocurement—Standing 


Prior General Accounting Office (GAO) decision held that once contracting officer 
decides to conduct new competition for reprocurement he may not automatically 
exclude defaulted contractor from that competition. Prior GAO decision did not 
hold that defaulted contractor has automatic right to resolicitation. 56 Comp. 
Gen. 976 clarified. 


Contracts—Default—Reprocurement—Defaulted Contractor—Not 
Solicited—Repurchase v. New Competition 


Army’s contention, that every defaulted contractor has clearly demonstrated his 
nonresponsibility as matter of fact and law, is without merit. Because it is neces- 
sary to view factual context within which default occurs, it would be improper 
to lay down rule that defaulted contractor need not ever be considered in 
reprocurement. 


Contracts—Default—Reprocurement—Restrictive Specifications— 
Justification 


Because of relatively short period of time in which reprocurement contract for 
critically needed item had to be consummated and because offerors solicited 
were familiar with contractual requirements, GAO finds no abuse of discretion 
by contracting officer in limiting reprocurement competition to prior producers. 
Contracts—Protests—Conflict in Statements of Contractor and 
Contracting Agency 

Protester failed to meet its burden of proof on its allegations about its ability to 
supply urgently needed items in less time than offerors Army had solicited since 


only evidence on matter consisted of conflicting statements between Army and 
protester. 


In the matter of Ikard Manufacturing Company, November 1, 1978: 


Ikard Manufacturing Company (Ikard) protests the United States 
Army Missile Materiel Command’s limiting of the reprocurement ac- 
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tion for a part used in the Nike Missile System after its contract to 
produce this part had been terminated for default. The Army restricted 
the reprocurement to offerors who had previously produced the part. 
Because Ikard had failed to deliver any quantities of the part, it was 
deemed not to qualify as a prior producer. 

On March 22,1977, the Army awarded to Ikard contract DAAHO1- 
77-C-0335 which called for 1,050 each Fastener, Flap at a total con- 
tract price of $14,595. Delivery was required on August 19, 1977, 130 
days after award. Ikard, however, did not deliever on this date and the 
Army modified the contract, extending the delivery date to November 
30, 1977. When Ikard again did not deliver, the Army issued a “show 
cause” letter on December 5, 1977. Ikard responded to the Army’s 
letter on December 14, 1977. After reviewing the reasons given by Ikard 
for failing to deliver on time, the Army decided to forbear from termi- 
nating for default and further extended the delivery date to April 30, 
1978. When Ikard still did not deliver, the Army issued a termination 
for default letter on May 25, 1978. 

The Army states that because of Ikard’s failure to deliver after 425 
days from the award of the contract to it, there was at the time of 
termination a critical need for the part because of a zero balance in 
the Army’s inventory and unfilled back orders with past due delivery 
dates from various missile installations. Consequently, the Army’s re- 
quirement for the part was upgraded from a low priority to a high 
priority. 

On June 138, 1978, the Army issued request for proposals (RFP) No. 
DAAHO1-78-R-0888 for the 1,050 Fasteners called for under the 
terminated contract. The closing date for receipt of proposals was 
June 26, 1978. Because the closing date was less than 15 days from the 
date of issuance, the solicitation was not synopsized in the Commerce 
Business Daily. See Armed Services Procurement Regulation (ASPR) 
§ 1-1008.1(c) (iv) (1976 ed.). The following price proposals were 
received by the Army on June 26, 1978: 


Precision Specialty Corporation $18, 375. 00 
Special Projects Machine and Tool 12, 600. 00 
Die and Tool Products, Inc 12, 253. 50 


In a letter dated June 30, 1978, and received by us on July 5, 1978, 
Ikard protested any award under the RFP on the basis that the Army 
by restricting the RFP to only three firms prevented free and open 
competition. Further, Ikard stated that as a result of the restriction, 
it was prevented from submitting a quote or offer even though in its 
opinion it could have been the most responsive offeror to the RFP. 

The Army on August 25, 1978, awarded contract No. DAAHO1-78- 
C-1155 to Die and Tool Products, Inc., for the production of the 
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needed part. The award was made pursuant to ASPR § 2-407.8(b) (3) 
(i) (1976 ed.) which permits award during the pendency of a bid 
protest when it is properly determined that the items being procured 
are urgently required. By a letter dated the same date, the Army noti- 
fied Ikard of the award. 

Ikard alleges that the cause of its failure to deliver was difficulties 
with a particular subcontractor and that at the time the Army termi- 
nated its contract it had just received the last subcontractor item. 
Therefore, according to Ikard, at the time of termination all materials 
required for the manufacture of the contract part were “in-house.” 
Ikard contends that the Army was aware of this situation. Ikard, then, 
questions the necessity of the reprocurement solicitation to prior pro- 
ducers because it could make delivery of the required part earlier than 
any other manufacturer and at a more reasonable price. 

The Army acknowledges that a limited procurement is not a pre- 
ferred procurement method. Nevertheless, the Army states that a lim- 
ited procurement was justified here because of the zero balance of the 
contract part and because of the time involved in ordering the docu- 
mentation needed to solicit by formal advertising. The Army also 
states that it has no intention of making the item sole source or non- 
competitive for future requirements. With regard to Ikard’s conten- 
tion that it had all the materials needed for manufacture in-house at 
the time of termination, the Army states that Ikard did not provide 
sufficient evidence that it could be responsive to the requirements in 
the reprocurement solicitation. 

In response to the Army, Ikard argues that it is good common judg- 
ment that if a manufacturer has all the materials for the part on hand 
and if some of these materials require a long leadtime for delivery 
from subcontractors, the manufacturer having the materials on hand 
can deliver the required quantity of parts earlier than someone having 
to start from “scratch.” Ikard disputes the Army’s contention that it 
lacked sufficient evidence that Ikard could be responsive to the require- 
ments of the reprocurement solicitation. Ikard contends that the Army 
had complete knowledge of the fact that it had in-house all the parts 
and materials required for manufacture. Ikard alleges that it informed 
the Army of this situation during an April 13, 1978, meeting and by a 
letter dated April 21, 1978. 

The Army contends that our decision in PRB Uniforms, Inc., 56 
Comp. Gen. 976 (1977), 77-2 CPD 213, to the extent that it appears 
to hold that a defaulted Government contractor has an “automatic 
right” to be resolicited, is inconsistent with relevant ASPR provisions 
and with the intent of Congress as expressed in 10 U.S.C. § 2202 under 
which ASPR was promulgated. The Army refers to subparagraphs 
(a) and (b) of ASPR § 8-602.6 which is entitled “Repurchase Against 
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Contractor’s Account.” These subparagraphs provide in pertinent part 
as follows: 


(a) Where the supplies or services.are still required after termination, repur- 
chase of supplies or services which are the same as or similar to those called for 
in the contract shall be made against the contractor's account as soon as prac- 
ticable after termination. Such repurchase shall be at as reasonable a price as 
practicable considering the quality required by the Government and the time 
within which the supplies or services are required. * * * [Italic supplied.] 

(b) If the repurchase is for a quantity not in excess of the undelivered quan- 
tity terminated for default, the requirements of 10 U.S.C. 2304(a), with res- 
pect to formal advertising, are inapplicable. However, the PCO may use formal 
advertising procedures. If the PCO decides to negotiate the repurchase contract, 
he may either (1) use any authority listed in 3-201 through 3-217 (10 U.S.C. 
2304(a) (1)-(17) ), as appropriate, or (2) if none of those authorities to-negotiate 
is used, the contract shall identify the procurement as a repurchase in accord- 
ance with the provisions of the default clause in the defaulted contract. * * * 

The Army argues that in electing not to resolicit Ikard it acted 
strictly in accordance with the broad discretion lawfully conferred 
under ASPR § 8-602.6 and in strict furtherance of the stated con- 
gressional purpose for which the regulation was promulgated. The 
Army points out that nowhere does ASPR § 8-602.6 require re- 
solicitation of a defaulted contractor. The Army further states that 
no court or administrative board has ever held that resolicitation of 
a defaulted contractor is a prerequisite in reprocurement action. There- 
fore, it is the Army’s position that a defaulted contractor’s automatic 
“right” to resolicitation is clearly nonexistent under the established 
law of Government contracting. 

In PRB Uniforms, Inc., supra, we held that while the statutory re- 
quirement that contracts be let after competitive bidding is not ap- 
plicable to reprocurements, once the contracting officer decides that 
it is appropriate to conduct a new competition for the reprocurement, 
he may not automatically exclude the defaulted contractor from that 
competition. Otherwise, such exclusion would constitute an improper 
premature determination of nonresponsibility. We also pointed out 
that our prior cases stating that the defaulted contractor could be dis- 
regarded as a source of supply either arose out of a proper sole-source 
reprocurement or were essentially predicated on the nonresponsibility 
of the defaulted contractor for the repurchase contract. Our decision, 
then, dealt essentially with whether a defaulted contractor could be 
regarded as per se nonresponsible for the reprocurement contract. 

The Army states that its contracting officers usually do not terminate 
defaulting contractors even when they have a clear right to do so, un- 
less they conclude that they have no reasonable expectation of obtain- 
ing the needed supplies from the defaulting contractor. In this regard, 
the Army argues that as a general rule a defaulted contractor has 
clearly demonstrated his nonresponsibility as a matter of fact and law. 
A requirement that contracting officers resolicit a defaulted contractor 
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is in the Army’s opinion an unwarranted invasion of their broad discre- 
tion to reprocure upon such terms and conditions as are appropriate. 

We note, however, that the boards of contract appeals do not ex- 
clude a defaulted contractor from participation in the reprocurement 
process regardless of the circumstances. See World-Wide Development 
Co., Inc., ASBCA Nos. 16608, 16717, 73-2 BCA 10, 249, affirmed on 
reconsideration 74-1 BCA 10, 474; Tom W. Kaufman Co., GSBCA 
4623. It is true that these decisions concern the Government’s require- 
ment to mitigate its damages before assessing the defaulted contractor 
with any excess costs for reprocurement. Nevertheless, we believe they 
do stand for the proposition that because it is necessary to view the 
factual context within which a default occurs, it is improper to lay 
down any hard-and-fast rule that a defaulted contractor need not ever 
be considered in a reprocurement. 

With regard to the contracting officer’s right to reprocure upon such 
terms and in such a manner as he deems appropriate, we have recently 
held that the contracting officer does indeed have considerable latitude 
in determining the appropriate method of reprocurement, provided 
his actions are reasonable and consistent with the duty to mitigate 
damages. See Hemet Valley Flying Service, Inc., 57 Comp. Gen. 703 
(1978) , 78-2 CPD 117, It is only when the contracting officer decides to 
conduct a new competition for the reprocurement that he cannot 
choose to ignore the regulatory provisions applicable to competitive 
procurements. Hemet Valley Flying Service, Inc., supra. Conse- 
quently, we see no basis for the Army’s contention that our decisions 
in this area are inconsistent with the relevant ASPR regulations con- 
cerning reprocurement following default. 

We do not, however, believe that the protested procurement is ob- 
jectionable, Because of the relatively short period of time in which a 
contract for the critically needed quantity of parts had to be consum- 
mated and because the offerors that were solicited were familiar with 
the contractual requirements, we find no abuse of discretion by the con- 
tracting officer in limiting the reprocurement competition to prior 
producers. See Nationwide Building Maintenance, Inc., B-186602, 
December 9, 1976, 76-2 CPD 474. This Office will take no exception 
to the actions of the contracting officer in the absence of any indica- 
tion that he abused his discretion by limiting competition. See Von- 
Linear Systems, Inc.; Data Precision Corporation, 55 Comp. Gen. 358 
(1975), 75-2 CPD 219. We have in the past also indicated that the 
Government’s interest in obtaining maximum competition is to be 
weighed against a bona fide administrative determination that the 
exigencies of a particular procurement are such that the delay involved 
in obtaining maximum competition would adversely affect the Gov- 
ernment’s interest. 36 Comp. Gen. 809 (1957). 
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As to Ikard’s allegations that it could have supplied the urgently 
needed parts in much less time than the offerors whom the Army so- 
licited, the record shows only conflicting statements of fact between the 
Army and Ikard, The protester has the burden of affirmatively prov- 
ing its case. This burden has not been met where the conflicting state- 
ments of the parties constitute the only evidence. A. J. Fowler, B- 
191636, October 3, 1978. 

Accordingly, Ikard’s protest is denied. 


[[B-192455) 


Officers and Employees—Promotions—Career-Ladder—Retro- 
active Promotions—Back pay 


Promotion of employee in career-ladder position was delayed because the 
promotion request was clerically misplaced before it reached the authorized 
official. Arbitrator’s finding of administrative mistake does not itself provide a 
basis for award of backpay to grievant. In the absence of a nondiscretionary 
requirement mandating promotion within a particular time frame or in accord- 
ance with specified criteria, loss of promotion request prior to approval by au- 
thorized official does not constitute such administrative error as will support 
award of retroactive promotion and backpay. 


Officers and Employees—Promotions—Career-Ladder—Promo- 
tions Not Mandatory 


Provision of negotiated agreement calling for consistent and equitable appli- 
cation of merit promotion principles does not constitute a nondiscretionary 
agency policy requiring agency to make promotions at any specified time or under 
specified criteria. The inclusion of a provision in a negotiated agreement does 
not automatically make it nondiscretionary for purposes of the Back Pay Act. 
A nondiscretionary provision for such purposes is defined at 5 C.F.R. 550.802 (d) 
to mean one requiring an agency to take prescribed action under stated condi- 
tions or criteria. 54 Comp. Gen. 42 is distinguished. 


In the matter of John Cahill—Arbitration Award of Retroactive 
Promotion and Backpay, November 1, 1978: 


By letter dated July 18, 1978, the Federal Labor Relations Council 
(FLRC) requested a decision as to the legality of the arbitration 
award rendered September 16, 1976, in American Federation of Gov- 
ernment Employees, Local 2327 and Social Security Administration, 
Philadelphia District (Quinn, Arbitrator), FLRC No. 76A-144. The 
award of retroactive promotion and backpay was granted by the arbi- 
trator as a remedy for the failure of the Social Security Administration 
(SSA) to timely process Mr. John Cahill’s promotion request. 

The FLRC had initially, on June 7, 1977, denied the agency’s peti- 
tion for review of the award because it failed to meet the Council’s 
requirements for review set forth in 5 C.F.R. § 2411.32. Subsequent 
to the Council’s denial of review, we issued a decision in Matter of 
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Janice Levy, B-190408, December 21, 1977, which invalidated an arbi- 
trator’s award issued under similar circumstances. Based on that deci- 
sion, the SSA asked the FLRC to reconsider its denial of review in 
the present case. 

The Council granted the agency’s request for reconsideration and 
accepted its petition for review of the arbitrator’s award. In its letter 
of July 18, 1978, the Council stated : 


* * * The Council determined that the agency’s request for reconsideration 
should be granted and its petition for review of the arbitrator’s award accepted 
because of the apparent precedential significance of your decision in Janice Levy 
to the facts of this case and because of the apparent departure in Janice Levy 
from the general principle established in previous decisions of your Office that a 
provision in a negotiated agreement, if otherwise proper, becomes a nondis- 
cretionary agency policy for purposes of applying the provisions of the Back 
Pay Act of 1966. 

Because, as indicated, this case involves an issue within the jurisdiction of 
your Office and since the Council is uncertain, in light of the decision in Janice 
Levy, as to the applicability of prior Comptroller General decisions to the facts 
of this case, we request your decision as to whether the arbitrator’s award in 
this case violates applicable law or appropriate regulation. * * * 


The facts in Mr. Cahill’s case are not in dispute. The arbitrator 
found that the grievant met the requirements for a career-ladder pro- 
motion from GS-7 to GS-9 as of November 23, 1975. He was recom- 
mended for promotion by his Branch Manager and the required re- 
quest for promotion action was prepared in September 1975 in the 
SSA District Office in Philadelphia. The request was forwarded to 
the SSA Regional Staff for processing and forwarding to the Regional] 
Personnel Office of the Department of Health, Education, and Wel- 
fare (HEW) where final authority to approve promotion requests 
rests. However, neither the SSA Regional Staff nor the HEW Re- 
gional Personnel Office has‘ any record of receiving Mr. Cahill’s 
promotion request. After an investigation into the processing delay 
and an administrative determination that there was no authority to 
effect Mr. Cahill’s promotion on a retroactive basis, he was prospec- 
tively promoted to GS-9 effective February 1, 1976. 

Mr. Cahill grieved his failure to be timely promoted and the mat- 
ter was submitted to arbitration. By award dated September 16, 1976, 
the arbitrator awarded Mr. Cahill a retroactive promotion to GS-9 
with backpay, effective November 23, 1975, having specifically found: 

* * * All the facts in this case lead to an administrative mistake at the Re- 
ceiving Department of the Regional Personnel Office (RPO). The Grievant met 
the contractural and regulatory requirements for a merit promotion, The properly 
completed and timely-filed request for personnel action “fell through a bureau- 
cratic crack” that is, was probably clerically misplaced. When the mistake was 
noted the Grievant was promoted—but no one was able to pinpoint the admin- 
istrative cause(s) (”bureaucratic crack’) and no retroactivity was awarded. 

The facts before us, the testimony and exhibits introduced indicate a violation 
of Article 6 (Merit Promotion), Section 1. The merit promotion principles were 
not applied in a consistent manner and the Grievant was not treated with equity 


because someone misplaced the proper and timely request for personnel ac- 
tion. * * * 
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Section 1 of article 6 of the labor-management agreement found to 
be violated by the arbitrator is as follows: 


Section 1. The Employer and the Union mutually agree that the purpose and 
intent of the provisions contained herein is to implement the Region’s Merit 
Promotion Plan, which will help insure that merit promotion principles are 
applied in a consistent manner, with equity to all employees. 

As noted above, the arbitrator in the instant case found that an 
administrative error had resulted in the grievant’s not being pro- 
moted effective November 23, 1975; that the merit promotion prin- 
ciples were not applied in a consistent manner and the grievant was 
not treated with equity; and, therefore, that article 6, section 1 of the 
collective-bargaining agreement had been violated. In Mr. Cahill’s 
case, as in the Janice Levy case, the misplacing of the grievant’s pro- 
motion request occurred before the authorized official had exercised 
his authority to approve or disapprove the promotion. With respect 
to delays or omissions in processing a promotion request that will 
support a retroactive promotion and an award of backpay under 
5 U.S.C. § 5596, we explained in Janice Levy, supra, page 8: 

With respect to delays or omissions in processing of promotion requests that 
will be regarded as administrative or clerical errors that will support retroactive 
promotion, applicable decisions have drawn a distinction between those errors 
that occur prior to approval of the promotion by the properly authorized official 
and those that occur after such approval but before the acts necessary to effective 
promotion have been fully carried out. The rule is as stated in B-180046, quoted 
above. See also 54 Comp. Gen. 588 (1974) ; B—183969, July 2, 1975; and B-184817, 
November 28, 1975. The rationale for drawing this distinction is that the indi- 
vidual with authority to approve promotion requests also has the authority not to 
approve any such request unless his exercise of disapproval authority is other- 
wise constrained by statute, administrative policy or regulation. Thus, where the 
delay or omission occurs before that official has had the opportunity to exercise 
his discretion with respect to approval or disapproval, administrative intent to 
promote at any particular time cannot be established other than by after-the- 
fact statements as to what that official states would have been his determination. 
After the authorized official has exercised his authority by approving the promo- 
tion request, all that remains to effectuate that promotion is a series of minis- 
terial acts which could be compelled by writ of mandamus. In that category of 


case, administrative intent can be ascertained with certainty and retroactive 
promotion as a remedy for failure to accomplish those ministerial acts is 


appropriate. 

We believe that the reasoning of the Levy decision is equally 
applicable to the case now before us. Since the arbitratur’s award 
here is predicated upon clerical or administrative error prior to 
action by the authorized official, it is contrary to applicable authori- 
ties, except to the extent that the authorized official’s exercise of 
discretion to approve or disapprove the grievant’s promotion request 
is limited by statute, regulation, or collective-bargaining agreement. 
As we recognized in Janice Levy, while employees have no vested right 
to promotion at any specific time, an agency, by negotiation of a 
collective-bargaining agreement or by promulgation of a regulation 
may limit its discretion so that under specified conditions it becomes 


287-325 O- 79-3 
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mandatory to make a promotion on an ascertainable date. See, for 
example, 54 Comp. Gen. 403 (1974); 54 zd. 538 (1974) ; 54 id. 888 
(1975) ; 55 zd. 42 (1975) ; and B-180010, August 30, 1976. In those 
cases, however, in contrast to the present case, the negotiated agree- 
ments contained specific provisions requiring promotions to be made 
under specified conditions. 

Since the arbitrator found that the misplacing of Mr. Cahill’s 
promotion request resulted in a violation of article 6, section 1 of the 
negotiated agreement, the question remaining for decision is whether 
that provision constituted a nondiscretionary provision so as to sup- 
port an award of a retroactive promotion with backpay based on 
the violation. The FLRC originally refused to review the Cahill 
award based on its understanding that, under 54 Comp. Gen. 312 
(1974) and later decisions of the Comptroller General, a violation 
of a collective-bargaining agreement coupled with a determination 
that but for that violation the grievant would have been promoted 
at an earlier date provides a proper basis for retroactive promotion 
and award of backpay. We note that this was essentially the basis 
for the Council’s refusal to review the award in the Janice Levy case. 
Notwithstanding our decision in the Zevy case, it appears from the 
above-quoted language of the Council’s July 18, 1978, letter to this 
Office that there is still some question as to the effect under the Back 
Pay Act, 5 U.S.C. § 5596, of an arbitrator’s determination that an 
agency has violated a provision of a negotiated agreement. Specifi- 
cally, we refer to the Council’s statement that the Zevy decision is an 
“apparent departure * * * from the general principle established 
in previous decisions of your Office that a provision in a negotiated 
agreement, if otherwise proper, becomes a nondiscretionary agency 
policy for purposes of applying the provisions of the Back Pay Act of 
1966.” 

We have held that an agency may bargain away its discretion and 
thereby make a provision of a collective-bargaining agreement a non- 
discretionary agency policy, if the provision is consistent with appli- 
cable laws and regulations. The violation of such a mandatory pro- 
vision in a negotiated agreement which causes an employee to lose 
pay, allowances or differentials may be found to be an unjustified or 
unwarranted personnel action under the Back Pay Act, 5 U.S.C. 
§ 5596, thus entitling the aggrieved eniployees to retroactive compen- 
sation for such violation of a negotiated agreement. 54 Comp. Gen. 
1071, 1073 (1975) ; 55 7d. 171, 178 (1975) ; 55 cd. 405, 407 (1975) ; 55 ad. 
427, 429 (1975). 

Thus, we are fully committed to upholding awards of backpay for 
violations of mandatory provisions in negotiated agreements. How- 
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ever, as we stressed in the Levy case, not every violation of a collective- 
bargaining agreement will support a retroactive promotion and award 
of backpay. The violation must be of a provision in a collective-bar- 
gaining agreement amounting to a nondiscretionary agency policy. 
Our prior decisions in this area have not held that any provision, by 
the mere fact of its inclusion in a collective-bargaining agreement, 
becomes a nondiscretionary policy for purposes of awarding backpay. 

In John H. Brown, 56 Comp. Gen. 57 (1976), we specifically ad- 
dressed the suggestion that any provision in a collective-bargaining 
agreement becomes a nondiscretionary agency policy. The arbitrator 
in that case had directed that a special achievement award be given 
the grievant as a remedy for the agency’s violation of a clause in the 
agreement providing the awards shall be used exclusively for reward- 
ing employees for the performance of assigned duties and that the 
awards program shall not be used to discriminate or effect favoritism. 
In holding that the agreement did not change the granting of awards 
into a mandatory agency policy, we stated at 56 id. 59: 

In recent decisions this Office has attempted to give meaningful effect to 
the labor-management program established under Executive Order 11491 and 
to arbitration awards rendered thereunder if such awards are consistent with 
laws, regulations and our decisions. 54 Comp. Gen. 312, 320 (1974). We have 
held that provisions in collective bargaining agreements under the Executive 
Order may become nondiscretionary agency policies and, if the agency has 
agreed to binding arbitration, that the arbitrator’s decision is entitled to the 
same weight as the agency head’s decision would be given. Jd. at 316. But we 
further stated therein that our decision “should not be construed.to mean that 
any provision in a collective bargaining agreement automatically becomes a 
nondiscretionary agency policy,” and we added that “[w]hen there is doubt as to 
whether an award may be properly implemented, a decision from the Council 
or from this Office should be sought.” Jd. at 319, 320. 

Any doubt as to the nature of contractual violations that will sup- 
port awards of backpay is resolved by the Civil Service Commission’s 
amended backpay regulations found in title 5, Code of Federal Reg- 
ulations, Part 550, Subpart H (1978). At 5 C.F.R. § 550.802(d), the 
term “nondiscretionary provision” is defined to mean: 

* * * any provision of law, Executive order, regulation, personnel policy 
issued by an agency, or collective bargaining agreement that requires an agency 
to take a prescribed action under stated conditions or criteria. 

Although that regulation was not adopted by the Commission until 
March 25, 1977, well after the Cahill award was rendered, it primarily 
restates the standards of specificity applied in our decisions rendered 
under the Back Pay Act. Under that definition, action which should 
or should not be taken, as well as the conditions and criteria under 
which that action should or should not be taken, must be prescribed 
in the collective-bargaining agreement or in agency regulations or 
policies. Thus, while an arbitrator may appropriately find that an 
agency’s actions were “inequitable” and hence contravened general 
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language of a negotiated agreement calling for equitable treatment 
of all employees, that violation does not itself provide a basis for 
award of backpay, even when the arbitrator finds that the inequit- 
able actions resulted in a loss of pay. 

In the instant case, although the arbitrator found that clerical 
error in failing to process the grievant’s promotion request in timely 
fashion resulted in a violation of article 6, section 1 of the negotiated 
agreement, he did not find, nor do-we believe he properly could find, 
that article 6, section 1, specifically required promotions to be made 
within any prescribed time frame or in accordance with any stated 
conditions or criteria. Nothing in that provision limits or qualifies 
the discretion of the HEW Regional Personnel Office to approve or 
disapprove promotions or requires the agency to make promotions 
within any specified time period. Hence, this case is clearly distin- 
guishable from those cases, such as 55 Comp. Gen. 42, swpra, where 
the agency and the union had agreed upon a specified time frame 
for promotions under stated conditions. 

Accordingly, since article 6, section 1, does not constitute a non- 
discretionary agency policy, the award of a retroactive promotion 
and backpay to Mr. Cahill was improper. 

Under the circumstances of this case, we believe that collection of 
overpayments of backpay made to Mr. Cahill in satisfaction of the 
arbitration award would be against equity and good conscience and 
not in the best interests of the United States. In particular, we refer 
to the facts that the issue of Mr. Cahill’s entitlement was appealed 
through proper administrative channels and was deemed finally 
settled as of July 7, 1977, that payment was made to Mr. Cahill and 
received by him in good faith satisfaction of the award, and that 
the Council’s determination denying the SSA’s petition for review 
of the award apparently was based in part on its uncertainty as to 
the import of our prior decisions under the Back Pay Act. Accord- 
ingly, Mr. Cahill’s indebtedness to the United States as a result of 
overpayments received pursuant to the arbitration award is waived 
pursuant to the provisions of 5 U.S.C. § 5584 and 4'C.F.R. Part 91. 


[[B-192516] 


Contracts—Payments—Contractor v. Surety—Payment to Contrac- 
tor 


Army, although a mere stakeholder, became liable to Miller Act surety where 
surety notified Army of unpaid claims against contractor and asserted its 
prior rights to contract retainages, but where through clerical error, Army 
mailed final payments to contractor rather than to surety as agreed by all 
parties. Surety may be paid upon submission of evidence that all outstanding 
claims have been paid and surety assigns to Government any right it may have 
to recoup erroneous payments made to contractor. 
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In the matter of American Fidelity Fire Insurance Co., November 8, 
1978: 


The Department of the Army, Finance and Accounting Center, 
Indianapolis, Indiana, has requested a decision as to whether the claim 
of a bonding company should be paid. The American Fidelity Fire 
Insurance Company (American Fidelity) has filed claims for 
$5,413.15 and $1,303.96 under Army contracts DAKF48~-76-C-A011 
and DAKF48-77-C-0013 for modifications to buildings at Fort Hood, 
Texas. American Fidelity was surety under Miller Act (40 U.S.C. 
§ 270) performance and payment bonds furnished by the prime con- 
tractor, H. C. Hodge General Contractors (Hodge). The record 
indicates the following sequence of events. 

On May 10, 1977, counsel for American Fidelity advised the con- 
tracting officer that certain claims from subcontractors under DAKF 
48-76C-A011 had been received. Because Hodge had not paid these 
suppliers, the surety requested that all further payments to the con- 
tractor be withheld pending further instructions. On June 6, 1977, the 
surety advised the contracting officer of the contractor’s failure to 
make payments under DAKF48-77-C-0013 and made the same re- 
quest concerning further payments by the Army under the second 
contract. 

On June 16, 1977, the contracting officer received a letter from Hodge 
stating that “all monies due or to become due under [contract -0013] 
have been assigned to American Fidelity.” On June 17, 1977, an identi- 
cal letter was received from Hodge concerning contract —A011. 

In letters dated July 13, 1977, the contracting officer advised both 
the contractor and the surety that the Government considered itself 
a mere stakeholder in this instance, The contracting officer commented 
that the assignments did not qualify under the Assignment of Claims 
Act, 31 U.S.C. § 203, 41 U.S.C. § 15 (1970). It was suggested to both 
parties that the Army make checks for final payment payable to Hodge 
and send them to the surety in care of its counsel. The contracting 
officer requested the contractor and the surety to consent in writing 
to the proposed procedure. The contractor consented to this payment 
method. 

According to the record, the contracts were completely performed 
by Hodge. Final payment request and contractor release forms were 
completed by the contractor, through the surety’s attorneys. (The re- 
lease forms executed by the contractor on September 18, 1977, pro- 
vided that payment was to be to Hodge and American Fidelity.) 

In a letter dated September 26, 1977, surety’s counsel returned all 
necessary forms to the contracting officer with the request that final 
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payment be made jointly to Hodge and American Fidelity and mailed 
to surety’s attorney. Ultimately the surety authorized the final pay- 
ment checks to be made payable to Hodge and mailed to American 
Fidelity. 

On November 14, 1977, the contracting officer requested that the 
Army finance office send final payment under both contracts to the 
contractor and listed the mailing address as that of the surety’s at- 
torney. Final payment vouchers dated November 21, 1977, specify 
payment to H.C. Hodge, but the contractor’s mailing address is 
indicated. 

From December 19, 1977, until mid-January of 1978, the record in- 
dicates that the procurement agent made numerous phone calls in 
a futile attempt to locate Hodge. American Fidelity was also unsuc- 
cessful in its attempts to contact the contractor following his receipt 
of the checks. The record indicates, however, that at some point the 
checks were indorsed and cashed by H. C. Hodge. 

By letter of January 19, 1978, American Fidelity made demand for 
immediate payment in the amount of the final payments under both 
contracts. 

While the surety is no longer claiming the rights of an assignee, 
we note our agreement with the Army’s determination that the 
attempted assignments were improper, since American Fidelity does 
not qualify as a “financing institution” under the Assignment of 
Claims Act. Regardless, the central issues here involve the rights of a 
surety and the obligations of the Government as a stakeholder. As 
stated in Home Indemnity Co. v. United States, “[t]he rights of the 
surety in the final contract payment have long been recognized.” 376 
F.2d 890, 892 (1967). In accordance with the decision of the Court of 
Claims in that case, immediately upon notification by American 
Fidelity that Hodge was in default on payments due to various sub- 
contractors, the Army owed a higher duty of care to the surety in 
regard to the contract retainages. 

The facts of Home Indemnity are substantially similar to those 
presented here. The surety in that case notified the contracting officer 
of the unpaid claims of subcontractors and requested that no further 
contract payments be made to the contractor. The contract was fully 
performed and final payment was claimed by both the contractor and 
the surety. In pertinent part, the court in Home Indemnity stated,: 

When the contract involved here was completed, the Government was the 
stakeholder of the final payment or security for which there were two con- 
tending claimants, the surety and the contractor. In view of [the surety’s] 
equitable rights in the fund, which were superior to those of the contractor, the 


Government had no right as a stakeholder to settle the question unilaterally 
by paying the fund to the contractor. 
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In the instant case, the Army contends that, in mailing the final 
payment checks to Hodge, it did not attempt to “settle the question 
unilaterally.” Rather, it is the Army’s position that the checks were 
improperly mailed due to a “clerical inadvertence” for which it should 
not be held liable. While we agree that the Army’s purpose was not 
to settle the question unilaterally, we must conclude that under the 
circumstances the Army’s intention is irrelevant. Our decision here 
must turn on the effect of the Army’s action in mailing the checks to 
the contractor’s address. 

In looking to the result of the Army’s clerical error, it would appear 
that the facts of the instant case almost parallel those of Vewark Ins. 
Co. v. United States, 169 F. Supp. 955, 144 Ct. Cl. 655 (1955). In that 
case the court stated : 


If it is made to appear that the Government’s officials, after due notice of the 

facts giving rise to an equitable right in the [surety], and of the [surety’s] as- 
sertion of such a right, paid out without a valid reason for so doing, the money 
in question to someone other than the [surety], the surety will be entitled to a 
judgment. 169 F. Supp. 955, 957. [Italic supplied.] 
Based upon the cases discussed, it is our conclusion that the Army 
paid funds to Hodge in which American Fidelity had a prior right 
and, therefore, that the Government is liable to the surety in the 
amount of the final payments made under both contracts, provided of 
course, that the surety has not been able to retrieve such payments from 
the contractor, 

As a general rule, for a payment bond surety to share in contract 
retainages, it must first pay all legitimate claims of the laborers and 
materialmen irrespective of the limits of its bond. American Fidelity 
Fire Insurance Co. v. United States, 206 Ct. Cl. 570, 575, 518 F.2d 
1375, 1878 (1975) ; B-163427, March 1, 1968; B-161093, April 6, 1967; 
B-155504, November 16, 1965. Moreover, Home Indemnity, supra, 
is consistent with this rule. American Fidelity may be paid the 
contract retainages as a payment bond surety when it submits rea- 
sonable evidence to the Army that it has paid all the outstanding 
claims under the contracts and assigns to the Government any right 


it may have to recoup the final contract payments which erroneously 
were sent to the contractor. 


[B-190429} 


Courts—Judgments, Decrees, etc.—Interest—Authority 


Wrongful death judgment against United States for $373,431, apportioned equally 
by court among four heirs, is subject to interest limitations in 31 U.S.C. 724a 
(applied as it existed at time of judgment, prior to 1977 amendment), since each 
judgment beneficiary received severable and distinct amount less than $100,000. 
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Courts—Judgments, Decrees, etc.—Appeals—Dismissal 


Since a purpose of first proviso of 31 U.S.C. 724a was to provide compensation 
to a successful plaintiff whose judgment payment was delayed solely because the 
United States appealed and lost, interest may be allowed on a wrongful death 
judgment against the United States where the Government filed notice of appeal 
and appeal was subsequently dismissed by stipulation of the parties because the 
Government did not pursue its appeal. B—145389, April 18, 1961, is overruled. 

In the matter of Vaillancourt v. United States—Payment of Interest 


on Judgment, November 14, 1978: 


The plaintiff in Vaillancourt v. United States, United States Dis- 
trict Court, Northern District of California, has requested reconsidera- 
tion of the settlement action of our Claims Division, dated July 19, 
1977, which disallowed interest on the judgment awarded to her. 

The original suit was a wrongful death action brought pursuant to 
the Federal Tort Claims Act, 28 U.S.C. §§ 1846(b), 2671-2680. The 
Plaintiff, Mary T. Vaillancourt, suing individually and as guardian 
ad litem for her three children, alleged negligence on the part of the 
Palo Alto Veterans Administration Hospital resulting in the death 
of her husband, Roger F. Vaillancourt, a patient at the hospital. On 
September 30, 1976, the Court entered judgment for the plaintiffs in 
the amount of $373,431. The California wrongful death law requires 
a lump-sum judgment. California Code of Civil Procedure § 377; 
Cross v. Pacific Gas and Electric Co., 60 Cal, 2d 690, 388 P. 2d 353 
(1964). California law also requires that the award be apportioned 
among the various heirs in accordance with their separate interests. 
The Court’s Memorandum and Order accompanying the judgment ap- 
portioned the award as follows: “Mary T., wife, 25%; Gail A., 
daughter, 25% ; Joan Marie, daughter, 25% ; and Marie Cecile, daugh- 
ter, 25%.” Thus, the amount payment to each was $93,357.75. 

On October 13, 1976, the plaintiffs forwarded a certified copy of the 
judgment to our Claims Division along with a demand that interest be 
applied in favor of the plaintiffs from the date of the judgment. On 
December 3, 1976, the United States filed a Notice of Appeal in the 
Ninth Circuit Court of Appeals. We understand that the Government 
prepared an appellate record but did not further prosecute the appeal. 
The appeal nevertheless remained pending in the Court of Appeals 
until the parties filed a stipulation to dismiss the appeal on October 21, 
1977. On June 29, 1977, the Department of Justice submitted the judg- 
ment to us for payment, certifying that no proceedings for review of 
the judgment would be taken. At that time, we were not aware that the 
appeal had been filed and was still pending. On July 19, 1977, we issued 
settlement for the principal amount of the judgment, without interest. 
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The Attorney for the plaintiffs has requested that we reconsider our 
position that no interest is payable on the judgment in this case. 

Interest on judgments under the Federal Tort Claims Act is gen- 
erally authorized by 28 U.S.C. § 2411(b) as follows: 


Except as otherwise provided in subsection (a) of this section, on all final 
judgments rendered against the United States in actions instituted under sec- 
tion 1346 of this title, interest shall be computed at the rate of 4 per centum per 
annum from the date of the judgment up to, but not exceeding, thirty days after 
iad ae of approval of any appropriation Act providing for payment of the 

udgment. 


Our authority to pay interest is limited, however, by the permanent 
indefinite appropriation established by 31 U.S.C. § 724a, which at the 
time of the judgment provided in pertinent part as follows *: 


There are appropriated, out of any money in the Treasury not otherwise ap- 
propriated, and out of the postal revenues, respectively, such sums as may on 
and after July 27, 1956 be necessary for the payment, not otherwise provided for, 
as certified by the Comptroller General, of final judgments, awards, and com- 
promise settlements (not in excess of $100,000, or its equivalent in foreign cur- 
rencies at the time of payment, in any one case) which are payable in accordance 
with the terms of sections 2414, 2517, 2672, or 2677 of Title 28, together with 
such interest and costs as may be specified in such judgments or otherwise author- 
ized by law: Provided, That, whenever a judgment of a district court to which 
the provisions of section 2411(b) of Title 28 apply, is payable from this appro- 
priation, interest shall be paid thereon only when such judgment becomes final 
after review on appeal or petition by the United States, and then only from the 
date of the filing of the transcript thereof in the General Accounting Office to 
the date of the mandate of affirmance (except that in cases reviewed by the 
Supreme Court interest shall not be allowed beyond the term of the Court at 
which the judgment was affirmed) : Provided further, That whenever a judg- 
ment rendered by the Court of Claims is payable from this appropriation, inter- 
est payable thereon in accordance with section 2516(b) of Title 28 shall be com- 
puted from the date of the filing of the transcript thereof in the General Account- 
ing Office * * *. 


Thus, with respect to district court judgments, at the time of the 
entry of the judgment in this case, the law governing interest on judg- 
ments greater than $100,000 differed from that governing judgments 
of less than $100,000. On judgments exceeding $100,000, interest was 
not contingent on any appeal and was payable from the date of the 
judgment pursuant to 28 U.S.C. § 2411(b). Under 31 U.S.C. § 724a, 
interest on judgments not in excess of $100,000 was payable only when 
such judgments became finai after review on appeal or petition by the 
United States. 

It has been our position that, in suits involving more than one plain- 
tiff, the $100,000 limitation is to be applied not to the aggregate amount 
of the judgment but to the amounts due each individual judgment 
creditor. This view is consistent with Congress’ purposes in establish- 
ing the permanent indefinite appropriation, which were to provide for 


*The $100,000 limitation was removed by Pub. L. No. 95-26 (May 4, 1977), 91 Stat. 61. 
Although we believe the plaintiff’s entitlement to interest should be governed by the law 
as it existed at the time of the judgment, the result here, as discussed infra, would be the 
same in either case. 
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the prompt payment of judgments without awaiting a special appro- 
priation, and to reduce interest costs to the Government. H.R. Rep. No. 
2638, 84th Cong., 2d Sess. 72 (1956). Also, this position has been sup- 
ported by the courts. Thus, in United States v. Maryland em. rel. Meyer, 
349 F.2d 693 (D.C. Cir. 1965), the court held that the limitation ap- 
plied with respect to “each individual who recovered a severable and 
distinct amount not in excess of $100,000.” 349 F. 2d at 695. See also, 
United States v. Varner, 400 F.2d 369 (5th Cir. 1968) ; 40 Comp. Gen. 
307 (1960). 

California law allows for only one judgment in a wrongful death 
action. Its purpose, to expedite litigation, bears no relationship to the 
purposes of 31 U.S.C. § 724a. Thus, where under California law, a 
severable and specific award in a final judgment, payable only to a 
particular claimant, is less than $100,000, it constitutes a judgment 
“in any one case” as that expression is used in 31 U.S.C. § 724a. Here, 
since the awards apportioned by the court were each for $93,357.75, 
an amount less than $100,000, they must be treated as four “judg- 
ments not exceeding $100,000.” Therefore, entitlement to interest is 
governed by the first proviso of 31 U.S.C. § 724a. United States v. 
Maryland ew. rel. Meyer, supra. 

Under the first proviso of 31 U.S.C. § 724a, interest is payable 
only when the judgment has “become final after review on appeal 
or petition by the United States, and then only from the date of the 
filing of the transcript thereof in the General Accounting Office to 
the date of the mandate of affirmance.” The question thus becomes 
whether the filing of a notice of appeal by the Government, and the 
subsequent dismissal of that appeal, can be deemed to satisfy the 
statutory condition. We considered essentially the same question in 
B-145389, April 18, 1961, and concluded that interest was not payable 
since the statute contemplated an actual review on the merits. Our 
conclusion was stated as follows: 

Under the statute your claim for interest would be allowable only on the basis 
that the Government’s action in filing a notice of appeal on November 28, 1960, 
which was dismissed on January 19, 1961, constituted a “review” and an “af- 
firmance” by the Court of Appeals. The issuance of a mandate of affirmance 
presupposes a review of the merits and the mere dismissal of the notice of 
appeal in no sense indicates such action has taken place. In your case, there 
having been no “review” of the merits and no mandate of afirmance having 
been issued, interest is not payable under [ 31 U.S.C. § 724a]. * 

Upon careful reconsideration, we now believe our 1961 decision was 
incorrect. 

Prior to the enactment of 31 U.S.C. § 724a in 1956, interest on dis- 
trict court judgments was governed by 28 U.S.C. § 2411(b), supra, 
and was not contingent upon an appeal by the Government. The pur- 
pose of the first proviso of § 724a was to make interest provisions for 
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district court judgments consistent with those for the Court of Claims. 
The proviso was explained in detail in a statement prepared by the 
Bureau of the Budget (now Office of Management and Budget), as 
follows: 


The present situation with respect to the payment of interest is undesirable 
in two respects—first, the Government, because of the delay in making ap- 
propriations, bears the expense of interest which could be saved if appropria- 
tions were available for payment of the judgments when rendered; and second, 
there is a wide variance between the provisions of law respecting the payment of 
interest on judgments rendered by the district courts as compared with those 
rendered by the Court of Claims. Interest is paid on Court of Claims judgments 
only when the United States appeals and then only from the date when the 
transcript of the judgment is filed with the Treasury Department to the date 
of the mandate of affirmance. Interest is paid on judgments of the district courts, 
regardless of whether the Government appeals, from the date of the judgment 
to a date not later than 30 days after the making of an appropriation for payment 
of the judgment. 

It is believed that the provision for the payment of interest in cases where the 
Government appeals, as now prescribed by law with respect to judgments in 
the Court of Claims, is fair and equitable and need not be disturbed. If this belief 
is correct, it would follow that interest should be paid on judgments of the dis- 
trict courts on the same basis. If interest on judgments of the district courts 
were placed on the same basis as the Court of Claims, interest on district court 
judgments not appealed by the United States would be eliminated entirely. In 
district court cases which are appealed by the Government, interest would be 
eliminated from the date the judgment was rendered to the date the plaintiff filed 
a transcript thereof with the proper Government agency, and from the date of 
the mandate of affirmance to the time when a specific appropriation could be 
secured for the payment of the judgment. Hearings on Supplemental Appropria- 
tion Bill, 1957. Before Subcommittees of the House Committee on Appropriations, 
84th Cong., 2d Sess., pt. 2, at 883 (1956). 


The interest provision for judgments of the Court of Claims, upon 
which the first proviso of 31 U.S.C. § 724a was patterned, is found 
at 28 U.S.C. § 2516(b) and also contains the “mandate of affirmance” 
language. 

Thus both statutes use the term “mandate of affirmance,” a term 
which normally presupposes a review on the merits. See, ¢.g., Fed. R. 
App. Proc. Rule 41. A literal reading of the statutory language would 
therefore seem to support our 1961 decision. However, in adopting 
this literal construction, we now believe the 1961 decision overlooked 
the purpose of the interest provisions. 

We have researched the legislative histories of both statutes—31 
U.S.C. § 724a and 28 U.S.C. § 2516(b)—and have found no indica- 
tion that Congress considered the application of those provisions to a 
situation where the Government appealed from an adverse judgment 
and, after considerable delay, later consented to withdraw the appeal. 
To be sure, one of the purposes of the first proviso of section 724a was 
to reduce interest costs to the Government. This was accomplished by 
virtue of the fact that the first proviso is considerably more restrictive 
than 28 U.S.C. § 2411(b) which would have governed had the proviso 
not been enacted. It is clear that Congress, had it so desired, could 
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have eliminated post-judgment interest entirely. Since it chose not to 
do so, it is significant and proper to examine the reasons why Congress 
authorized interest in cases where the Government appealed and lost. 

Section 724a was originally enacted on July 27, 1956, as section 1302 
of the Supplemental Appropriation Act of 1957, 70 Stat. 678, 694. 
Prior to that time, with few exceptions, payment of a judgment 
against the United ‘States required a specific congressional appropria- 
tion, a process which involved considerable delay since it could not be 
initiated until the judgment had become final. The rationale of 28 
U.S.C. § 2411(b) was to compensate the plaintiff for the delay in re- 
ceiving payment occasioned by the Government, #.¢., the need to re- 
quest and receive a specific appropriation. The enactment of section 
724a made funds immediately available for the payment of judgments 
not in excess of $100,000 in most cases. The first proviso recognized 
the one situation—an appeal by the Government—in which actions of 
the Government could still produce a significant delay in payment. It 
seems clear that the purpose of this proviso, as stated by the Comp- 
troller of the Treasury in an 1899 decision concerning the correspond- 
ing Court of Claims provision, was “no doubt to compensate claimants 
for the loss suffered by delay in receiving payment, when the delay is 
not justified by the result of the appeal.” 5 Comp. Dec. 893, 897 
(1889). (*) 

In this context, it seems clear that the essential purpose of the first 
proviso is equally served by the allowance of interest in a case where 
the Government appeals and simply does not prosecute the appeal. 
“The want of justification in an appeal is as clearly shown by a dis- 
missal of the appeal as it would be by an affirmance of the judgment.” 
5 Comp. Dec. at 898. Since the essence of the first proviso is the delay 
occasioned by the action of the Government, and since the filing of a 
notice of appeal effectively prevents prompt payment, it would in our 
opinion be highly anomalous to allow interest where the Government 
vigorously but unsuccessfully prosecutes the appeal but to deny it 
where the Government for whatever reason decides not to prosecute 
the appeal and withdraws it. The effect is the same—the original judg- 
ment in favor of the plaintiff stands. Accordingly, B-145389, April 18, 
1961, is hereby overruled. 

The final question is the determination of the proper beginning 
and ending dates for interest computation. A certified copy of the orig- 


(*)When the Court of Claims interest provision was originally enacted in 1863 (12 
Stat. 766, the predecessor of 28 U.S.C. § 2516(b)), it was contemplated that indefinite 
appropriations would be made for the payment of final Court of Claims judgments. In 
fact this was not done until the enactment of section 724a in 1956 (and, for judgments 
greater than $100,000, the 1977 amendment made by Pub. L. No. 95-26), hence the 
historic “inconsistency” in the entitlement to post-judgment interest between 28 U.S.C. 
§§ 2411(b) and 2516(b). 
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inal judgment was filed with GAO by plaintiff’s counsel by letter 
dated October 13, 1976, received by GAO October 18, 1976. Although 
the appeal was not formally dismissed until October 21, 1977, the Jus- 
tice Department submitted the judgment for payment on June 29, 
1977, certifying in its transmittal letter that no proceedings for review 
of the judgment would be taken: Pursuant to 28 U.S.C. § 2414, when- 
ever the Attorney General determines that no further review will be 
sought, “he shall so certify and the judgment shall be deemed final.” 
It was this determination which effectively rendered the judgment 
final for payment purposes and which permitted GAO to certify it to 
the Treasury Department for payment. 

In accordance with the foregoing, an additional settlement will be 
issued for interest at the rate of 4 percent from October 18, 1976, 
through June 29, 1977. 


[B-191489] 


Equipment—Automatic Data Processing Systems—Selection and 
Purchase—Third Party Market—Master Terms and Conditions 
Program 


Protest that certain provisions of Master Terms and Conditions (MTC) pro- 
gram, for procuring brand name automated data processing equipment (ADPE) 
from vendors in addition to the original equipment manufacturers, are restric- 
tive of competition is denied, since provisions were determined to be minimum 
needs of Government and protester has not shown that determination was un- 
reasonable, or that provisions unduly restrict competition. 


Equipment—Automatic Data Processing Systems—General Services 
Administration—Responsibilities Under Brooks Act 


Protest that MTC violates Brooks Act mandate that Administrator of General 
Services Administration procure ADPE in economic and efficient manner is 
denied, since Administrator is given discretion to develop and implement ADPE 
procurement policies so long as policies are not contrary to law or otherwise 
detrimental to Government’s interest, and protester has not shown either con- 
dition. 


In the matter of Federal Leasing, Inc., November 14, 1978: 


Federal Leasing, Inc. (FLI) has protested the General Services Ad- 
ministration’s (GSA) use of the Master Terms and Conditions (MTC) 
in two procurements for automated data processing equipment 
(ADPE), request for proposals (RFP) No. CDPR-DOOOOSN and 
RFP No. CDPR-DOOOO7N. FLI contends that certain MTC pro- 
visions restrict competition. 

The MTC program was initiated in 1972 to encourage competition 
in the procurement of brand name ADPE where the equipment is 
available from sources in addition to the original equipment manu- 
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facturer (OEM). The MTC sets forth requirements such as bid bonds, 
performance bonds, acceptance testing, established maintenance re- 
quirements, evaluation criteria, and acceptable price plans that the 
Government has determined are necessary when procuring from non- 
OEM sources (also known as the third-party market). Participants in 
the MTC program are required to agree to the terms and conditions 
each fiscal year, after which they are eligible for award on any MTC 
procurement for which they submit a proposal during the fiscal year. 
According to GSA, 95 vendors, including FLI, have signed the MTC 
in this fiscal year, without taking exception to any terms or condi- 
tions. Sixteen contracts have been awarded during that time, with an 
average of 10 vendors submitting proposals on each RFP. 

FLI has not argued that anything peculiar to the two protested pro- 
curements is restrictive of competition, but rather that certain MTC 
provisions which are present in all MTC procurements are restrictive. 
According to FLI, its experience regarding the use of the MTC in a 
previous GSA ADPE procurement led it to believe that the MTC is 
restrictive of competition. We note that FLI is not protesting the use 
of the MTC as a procurement vehicle, but only the use of certain pro- 
visions of the MTC, and their nonnegotiability. 

FLI contends that the following MTC provisions restrict com- 
petition : 

1, The requirement that maintenance and hardware rental be offered 
as a package. 

2. The required inclusion of maintenance credit provisions for mal- 
function of rental equipment. 

3. The requirement that defective installed equipment be replaced by 
the contractor at no additional cost. 

FLI also argues generally that GSA will not negotiate on any MTC 
provisions and that this forces vendors to accept terms and conditions 
without meaningful review of the requirements. According to FLI, 
such an approach violates the Brooks Act (40 U.S.C. § 759 (1976) ) 
mandate that GSA “* * * coordinate and provide for the economic and 
efficient purchase, lease and maintenance of automated data process- 
ing equipment by Federal Agencies.” [Italic provided by protester. ] 

The MTC provisions that FLI objects to reflect GSA’s determina- 
tion of its needs in procuring ADPE from the non-OEM market. Gov- 
ernment procurement officials who are familiar with the conditions 
under which supplies, equipment or services have been used, and are 
to be used, are generally in the best position to know the Government’s 
actual needs. Consequently, we will not question an agency’s determi- 
nation of what its minimum needs are, or what will satisfy those needs, 
unless there is a clear showing that the determination has no reasonable 
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basis. Herley Industries, Inc., B-186947, September 30, 1977, 77-2 
CPD 247; Jarrell-Ash Division of the Fisher Scientific Company, 
B-185582, January 12, 1977, 77-1 CPD 19; Johnson Controls, Inc., 
B-184416, January 2, 1976, 76-1 CPD 4. Also, though needs should 
be determined so as to maximize competition, we will not interpose 
our judgment for that of the agency unless the protester shows by clear 
and convincing evidence that the agency’s judgment is in error and 
that a contract awarded on the basis of those needs would be by unduly 
restricting competition, a violation of law. See, e.g., Joe R. Stafford, 
B-184822, November 19, 1975, 75-2 CPD 324. 

FLI has objected to the MTC requirement that non-OEM offerors 
offer maintenance or certify its availability from the OEM for the 
system’s life. FLI contends that competition would be enhanced if 
non-OEM vendors could compete for equipment contracts, without 
offering maintenance. FLI argues that for almost all of the equipment 
acquired through the MTC, there are OEM ADP schedules that pro- 
vide for maintenance of Government equipment. FLI states that while 
these schedules are for maintenance of Government equipment, it has 
“never heard of a manufacturer refusing maintenance under the 
Schedule so long as the third party has authorized repair and main- 
tenance.” Consequently, the Government can procure its maintenance 
requirements separately. 

In addition to our general legal standards regarding minimum 
needs, we have held that a determination to procure possibly divisible 
portions of a total requirement by means of a “package” approach, 
rather than by separate procurements, is within the discretion of the 
contracting agency and will not be disturbed by our Office in the ab- 
sence of a clear showing that it lacked a reasonable basis. See, e.g., 
Allen and Vickers, Inc.; American Laundry Machinery, 54 Comp. 
Gen. 445 (1974), 74-2 CPD 303. 

According to GSA, separate equipment and maintenance solicita- 
tions are undesirable for the following reasons. A separate mainte- 
nance solicitation could not be issued until the least cost ADPE 
proposal had been selected, since the Government would not know its 
exact maintenance needs until then. Then there might be no accept- 
able maintenance offers, and the Government would have selected 
ADPE, but would have no maintenance source. 

While FLI might be correct in its argument that the Government 
usually would have no trouble procuring maintenance separately, it 
has not shown that the determination to procure maintenance and 
equipment together to ensure adequate maintenance is unreasonable 
or unduly restrictive of competition. In fact, if, as FLI asserts, OEMs 
rarely refuse maintenance under their schedules, we do not understand 
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how the requirement that the third party obtain a certificate to that 
effect restricts competition. 

FLI has objected to the MTC requirement of maintenance credit for 
equipment malfunction. If the equipment is inoperative, through no 
fault of the Government, for a continuous period of 8 hours in a 
24-hour period, then a credit is applied to the monthly rental pay- 
ments. According to FLI, this escalates the interest rate that can be 
obtained from financing institutions when assigning contract rights, 
and thus escalates the price that must be charged to the Government. 
It is FLI’s contention that often the Government’s risk is not great 
enough to justify the price increase and that the Government should 
assess the alternatives. GSA feels that the provision is necessary to 
protect the Government from having to pay for services which it has 
not received. 

Again, FLI has not shown that this provision is unreasonable or 
restrictive of competition. FLI’s objections appear to be on the order 
of a disagreement over the business judgment of GSA. 

FLI’s final specific objection to the MTC is that the provision re- 
quiring the replacement of defective equipment at the contractor’s 
cost may be inappropriate because the Government can bear the risk, 
and the equipment has a history of reliability. GSA’s response is that 
the provision provides the Government needed protection over the life 
of the system, and that the vendor is protected from default based on 
equipment failure and the potential of an assessment of excess repro- 
curement costs. 

It is our opinion that this objection also amounts to a disagreement 
over a question of business judgment. FLI certainly has not shown 
that GSA’s determination is unreasonable. 

Concerning FLI’s general argument that the MTC is nonnegotiable, 
inhibits vendor/user communication, and thus violates the Brooks Act 
mandate quoted above, GSA maintains that the MTC was established 
for, and has generally achieved its goal of, fostering competition by 
permitting the third-party market to compete on the brand name pro- 
curements. GSA argues that the provisions of the MTC are necessary 
to provide the Government with adequate protection in ADPE pro- 
curements with non-OEM vendors. GSA contends that user/vendor 
communication is not inhibited, since vendors are generally permitted 
to meet with the user agency for site inspection and other technical 
purposes. GSA has stated that ample opportunities have existed for 
FLI and other vendors to present objections and alternatives to the 
MTC. GSA’s position is that the development and use of the MTC 
fall within the range of discretion granted to the Administrator of 
GSA by the Brooks Act. 
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In Comdisco, Inc., B-181956, February 13, 1975, 75-1 CPD 96, we 
stated that: 


The Federal Property and Administrative Services Act, as amended, 68 Stat. 
377, authorizes the Administrator of General Services “to the extent that he 
determines that so doing is advantageous to the Government in terms of economy, 
efficiency, or service,” to “prescribe policies and methods of procurement” and 
to “procure and supply personal property and nonpersonal services for the use 
of executive agencies * * *.” 40 U.S.C. 481. The Administrator’s specific author- 
ity to coordinate and provide for the economic and efficient purchase, lease and 
maintenance of ADP equipment was added by the Brooks Act, supra, 40 U.S.C. 
759. We have held that these provisions vest in GSA broad authority over Gov- 
ernment procurement of ADP equipment, 47 Comp. Gen. 275 (1967) ; 48 id. 462 
(1969) ; 51 id. 457 (1972), and that in light of this authority, GSA could develop 
and implement policies regarding the award of Schedule contracts so long as 
the policies are not contrary to law or otherwise detrimental to the Government’s 
interest. See B—163971, May 21, 1969. 


We then went on to hold that GSA’s refusal to negotiate a Schedule 
contract with a third-party vendor was a proper exercise of this au- 
thority because the third-party market did not usually provide the 
full range of maintenance and repair services required by GSA. In the 
present case, GSA has insisted on the use of the MTC program in non- 
OEM procurements for the protection of legitimate Government inter- 
ests similar to those we found acceptable in Comdisco. FLI has not 
shown. how this is contrary to law or detrimental to the Government’s 
interests. 
Accordingly, the protest is denied. 


[B-192858] 


Pay—Medical and Dental Officers—“Variable Incentive Pay”— 
Agreement—Renegotiation 


An existing Variable Incentive Pay (VIP) agreement under 37 U.S.C. 313 may 
not be renegotiated to a lesser commitment by executing a second VIF contract, 
even if it had been received by the proper officials. Terms of the first VIP contract 
are binding on the parties and where officer does not complete active service 
agreed to, he is subject to the refund provisions of the contract, 37 U.S.C. 313, 
and the regulations requiring repayment of amounts received for which service 
was not performed. 


Public Health Service—Commissioned Personnel—Active Service 
Obligation—Failure to Complete—Entitlements 

A commissioned officer of the Public Health Service who does not complete a 
term of active service to which he agreed in writing may be divested of entitle- 
ment to lump-sum annual leave and travel and transportation entitlements in 
accordance with regulations promulgated by the Public Health Service under 37 


U.S.C. 501(g) and paragraph M6457 of 1 Joint Travel Regulations, promulgated 
under 37 U.S.C. 404(b) and 406(c). 


In the matter of John P. Manges, MD, November 14, 1978: 


This action is the result of an appeal by Dr. John P. Manges, Jr., 
of a settlement of our Claims Division dated September 1, 1977. In 
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the settlement, Dr. Manges’ claim for the payment of transportation 
expenses, the shipment of household goods, and the lump-sum pay- 
ment for unused leave incident to his separation from active duty with 
the Commissioned Corps of the Public Health Service in June 1977, 
was denied. 

On July 23, 1973, Dr. Manges was recalled to active duty as a medical 
officer with the Public Health Service and assigned as a resident in 
internal medicine at the University of Vermont. On July 1, 1975, he 
was transferred to the Public Health Service Indian Hospital in Santa 
Fe, New Mexico. As a result of his assignment to the University of 
Vermont he incurred an active duty obligation of 2 years for training 
received outside the Public Health Service. 

On August 7, 1975, he executed a Variable Incentive Pay (VIP) 
contract for 4 years and was authorized a VIP payment of $9,000 
effective July 1, 1975, to coincide with the completion of his initial 
residency. He was also paid $9,000 for the second year of this contract. 

Dr. Manges requested release from active duty with a termination 
date effective on the completion of his obligated term of active duty 
resulting from his training at the University of Vermont. Since Dr. 
Manges did not fulfill the 4-year VIP contract which he had executed 
on August 7, 1975, he was divested of entitlement to transportation 
for himself and his dependents, shipment of household goods, and 
lump-sum payment for unused annual leave in accordance with Pub- 
lic Health Service regulation, Commissioned Corps Personnel Manual 
(CCPM) CC 22.2, Instruction 3, Section H.5. 

Dr. Manges in requesting payment of these allowances indicates 
that on signing the VIP contract for 4 years he realized that he would 
receive the lower rate of $9,000 per year until he satisfied his obliga- 
tion resulting from his residency at the University of Vermont. He 
states that although he realized this, he was not aware that the con- 
tract once executed was not renegotiable to a lesser commitment. 

Dr. Manges states that in June of 1976 his career plans had altered 
and that he planned to leave the Public Health Service on completing 
his 2-year obligation resulting from his residency. Thus, on June 17, 
1976, he executed the annual recertification indicating that he in- 
tended to serve only 1 additional year rather than 8 years required 
under his original VIP contract. The VIP for this year would be 
$9,000 under either the first or second contract for the year commencing 
July 1, 1976. Dr. Manges says that he assumed that this action can- 
celled the remaining portion of the first VIP agreement and that he 
had entered into a new contract with only a 1-year obligation. 

The Public Health Service report on this matter states that the 
second VIP contract executed by Dr. Manges on June 17, 1976, was 
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never received in their headquarters. Dr. Manges has submitted a 
copy of the contract and statements from witnesses in support of 
his statement that he did execute the agreement in June 1976. Dr. 
Manges also contends that since the original contract he signed made 
no provision to the effect that the contract was not renegotiable, he 
was justified in assuming that it could be renegotiated. He also refers 
to other situations existing during his tenure with the Public Health 
Service which he believes contributed to the decision to deny him the 
benefits claimed. However, we do not feel that a listing of these factors 
has any bearing on his entitlement to the claimed benefits. 

Under 37 U.S.C. 313 (1976) and regulations promulgated pursuant 
thereto by the Secretary of Health, Education, and Welfare, a medical 
officer of the Public Health Service who is otherwise eligible and 
executes a written active duty agreement will receive incentive pay 
for completing a specified number of years of continuous active duty. 
Upon acceptance of the written agreement by the Secretary or his 
designee, he may be paid an amount not to exceed $13,500 for each year 
of the agreement, in addition to any other pay and allowances to 
which he is entitled. 

This statute also provides that an officer who does not complete the 
service for which he received the VIP payment, will be required to 
refund any amounts received in accordance with regulations pro- 
mulgated by the Secretary. There is no provision authorizing the rene- 
gotiation of a VIP agreement that has been executed and approved. 

Apparently no authority exists whereby the Public Health Service 
can require a commissioned officer to remain on active duty. Conse- 
quently, 37 U.S.C. 501(g) (1976) and paragraph M6457 of 1 Joint 
Travel Regulations (JTR) which authorize a lump-sum payment for 
unused annual leave on separation and travel and transportation 
allowances, respectively, are used to provide additional incentives for 
an officer to serve the complete period of active duty to which he had 
agreed. 

Under 37 U.S.C. 501(g) a commissioned officer of the Public Health 
Service may be paid a lump-sum payment for unused annual leave 
under certain circumstances, with the approval of the Surgeon Gen- 
eral. It has been the practice of the Surgeon General to disapprove 
applications for the lump-sum payment made by officers who do not 
serve the entire period of duty to which they agreed. See PHS Per- 
sonnel Instruction 3, dated July 13, 1976, CC22.2, Section H, para- 
graph 5. Since the Congress specifically provided approval authority 
to the Surgeon General in connection with the payment for unused 
annual leave, it is our conclusion that regulations providing for a 
divestiture of this entitlement are within the scope of the statute. 
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Likewise, 1 JTR, M6457, provides similar authority in connection 
with entitlement to travel and transportation allowances for himself 
and his dependents and household goods when a member voluntarily 
leaves the service prior to the expiration of a period that he agreed in 
writing to serve. This restriction is apparently issued under the author- 
ity of the Secretary concerned to prescribe conditions and limitations 
under which such travel and transportation allowances accrue. 37 
U.S.C. 404(b) and 406(c) (1976). See 41 Comp. Gen. 767 (1962). 

In Dr. Manges’ case he executed a contract by which he agreed to 
serve 4 years from the date of that contract. It is true that for the first 
2 years of that contract he could only receive $9,000 per year because of 
the obligated service. However, the fact that he executed a 4-year con- 
tract would have entitled him to substantially higher payments during 
his third and fourth year under the contract. 

Furthermore, a VIP contract is not renegotiable and clearly states 
on its face that penalties will be imposed in accordance with service 
policies. See also PHS Personnel Instruction 3, July 13, 1976, CC22.2, 
Section F, paragraph 5. The subsequent contract executed by Dr. 
Manges in June 1976, even if received at Commissioned Corps head- 
quarters would not have served to renegotiate his initial agreement. It 
also appears that he should have been aware that the second contract 
had not been received or was invalid, when he received the orders 
authorizing the second year’s installment of VIP. The orders clearly 
stated that the payment would be for 1 year of a 4-year agreement. 

Moreover, a memorandum dated May 10, 1976, to all medical and 
dental officers clearly stated that officers who voluntarily terminate 
their agreements prior to the date their current agreement expires will 
be divested of entitlement to transportation for themselves and de- 
pendents, shipment of household goods, and lump-sum payment for 
unused annual leave. This statement was issued as a clarification of the 
policy, and was not a new policy. 

The indications in the record that the Indian Health Service was 
aware at a relatively early date that Dr. Manges intended to terminate 
his active service in June 1977, in our view, have no bearing on his 
entitlement to the lump-sum payment and the travel and transporta- 
tion allowances. 

While it is unfortunate that Dr. Manges was not aware that he 
would be divested of the claimed entitlements until just prior to his 
separation, the contract and the pertinent regulations should have put 
his on notice that he would be divested of these entitlements. 

Accordingly, it is our view the actions of the Public Health Service 
were proper in the circumstances and the denial of Dr. Manges’ claim 
by our Claims Division must be sustained. 
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[B-165731] 


General Accounting Office—Jurisdiction—Contracts—Nonappro- 
priated Fund Activities—Foreign Military Sales 


General Accounting Office (GAO), despite prior decisions holding otherwise, will 
undertake bid protest type reviews concerning propriety of contract awards 
under Department of Defense (DOD) foreign military sales (FMS) program. 
Change in position is based on recognition that appropriated funds are utilized 
in FMS procurements and that, in view of significant dollar amounts involved, 
area is appropriate for review. 55 Comp. Gen. 674 is modified. Other decisions, to 
the contrary, are overruled or modified, as appropriate. 


In the matter of Procurements Involving Foreign Military Sales, 
November 16, 1978: 


The General Accounting Office during the past 2 years has declined 
to consider private party complaints concerning procurements made 
by Department of Defense (DOD) components pursuant to the Arms 
Export Control Act, formerly known as the Foreign Military Sales 
Act, 22 U.S.C. §§ 2751 et seg. (1976). This declination has been 
grounded in the perception that foreign military sales (FMS) pro- 
curements do not involve the use of appropriated funds, and thus are 
not subject to review under our Bid Protest Procedures, 4 C.F.R. Part 
20 (1978). 

For some time, however, we have been aware that at least some as- 
pects of FMS procurements have been viewed as involving the use of 
appropriated funds. See, e.g., Hughes Aircraft Co. v. United States, 
534 F. 2d 889 (Ct. Cl. 1976) ; Graham, “The General Accounting Office 
and Foreign Military Sales,” 19 A.F.L. Rev. 76, 84-7 (1977) ; 43 Fed. 
Reg. 4010 (1978). Moreover, the significant growth of FMS (from fis- 
cal year (FY) 1970 sales of $953 million to FY 1977 sales of $11.2 bil- 
lion and an estimated $13.2 billion for FY 1978), coupled with 
continuing requests, despite our declining to consider bid protests in 
the FMS area, that we review FMS procurements, suggest that such 
procurements are appropriate for review under our general audit au- 
thority, cf. 40 Fed. Reg. 42406-07 (1975), as a concomitant to our on- 
going audit reviews in the FMS area. See, e.g., our report entitled The 
Department of Defense Continues to Improperly Subsidize Foreign 
Military Sales, F@MSD-78-51, August 25, 1978. Accordingly, we have 
thoroughly reconsidered our position and, after taking into account 
the views of DOD, have concluded for the reasons which follow that 
in the future this Office will consider private party complaints in con- 
nection with FMS procurements, 

Under the FMS program, the President and DOD enter into agree- 
ments with eligible foreign governments and international organiza- 
tions to sell them defense articles and defense services. Sales can be 
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either from DOD stocks or on a cash sale basis whereby the United 
States Government, in effect, acts as the agent of the buying customer 
in dealing with the United States selling company. The United States 
is also authorized under certain circumstances to finance the sales. 
Foreign military sales are transacted under authority of Pub. L. No. 
90-629, 82 Stat. 1320, October 22, 1968, as amended by the Foreign 
Military Sales and Assistance Act, Pub. L. No. 93-189, 87 Stat. 730, 
December 17, 1973, and the International Security Assistance and 
Arms Export Control Act of 1976, Pub. L. No. 94-329, 90 Stat. 738, 


June 30, 1976, codified at 22 U.S.C. §§ 2751 et seg. (1976) (the Act). 
The pertinent provisions of the Act that bear upon the jurisdictional 


question concerned are sections 22(a), 22(b), and 23 of the Act which 
respectively provide: 


§ 2762. [§ 22(a)]. Procurement for cash sales; * * * 


(a) Except as otherwise provided in this section, the President may, without 
requirement for charge to any appropriation or contract authorization other- 
wise provided, enter into contracts for the procurement of defense articles or 
defense services for sale for United States dollars to any foreign country or in- 
ternational organization if such country or international organization provides 
the United States Government with a dependable undertaking (1) to pay the 
full amount of such contract which will assure the United States Government 
against any loss on the contract, and (2) to make funds available in such 
amounts and at such times as may be required to meet the payments required 
by the contract, and any damages and costs that may accrue from the cancella- 
tion of such contract, in advance of the time such payments, damages, or costs 
are due. Interest shall be charged on any net amount by which any such country 
or international organization is in arrears under all of its outstanding un- 
liquidated dependable undertakings, considered collectively. The rate of interest 
charged shall be a rate not less than a rate determined by the Secretary of the 
Treasury taking into consideration the current average market yield on out- 
standing short-term obligations of the United States as of the last day of the 
month preceding the net arrearage and shall be computed from the date of net 
arrearage. 

(b). [§ 22(b)]. The President may, if he determines it to be in the national 
interest, issue letters of offer under this section which provide for billing upon 
delivery of the defense article or rendering of the defense service and for pay- 
ment within one hunded and twenty days after the date of billing. This authority 
may be exercised, however, only if the President also determines that the emer- 
gency requirements of the purchaser for acquisition of such defense articles and 
services exceed the ready availability to the purchaser of funds sufficient to make 
payments on a dependable undertaking basis and submits both determinations 
to the Congress together with a special emergency request for authorization and 
appropriation of addiitonal funds to finance such purchases under this Act. Ap- 
propriations available to the Department of Defense may be used to meet the pay- 
ments required by the contracts for the procurement of defense articles and 
defense services and shall be reimbursed by the amounts subsequently received 


from the country or international organization to whom articles or services are 
sold. 


§ 2768. [§ 28]. Credit Sales 


The President is authorized to finance procurements of defense articles and 
defense services by friendly foreign countries and international organizations 
on terms requiring the payment to the United States Government in United 
States dollars of— 

(1) the value of such articles or services within a period not to exceed 
twelve years after the delivery of such articles or the rendering of such 
services; and 
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(2) interest on the unpaid balance of that obligation for payment of the 
value of such articles or services, at a rate equivalent to the current average 
interest rate, as of the last day of the month preceding the financing of 
such procurement, that the United States Government pays on outstanding 
marketable obligations of comparable maturity, unless the President certifies 
to Congress that the national interest requires a lesser rate of interest and 
states in the certification the lesser rate so required and the justification 
therefor. 

In order to carry out these provisions, the President, by Executive 
Order No. 11958, January 18, 1977, 42 Fed. Reg. 4311, delegated the 
‘responsibility of administering all of section 22(a) and all the func- 
tions of section 23, except the certifying of a rate of interest to the 
Congress as provided for by paragraph (2) of that section, to the Sec- 
retary of Defense. Under this grant of authority, the Secretary has 
established the Foreign Military Sales Trust Fund to manage funds 
received from foreign customers. See U.S. Department of Defense, 
Military Assistance and Sales Manual, Pt. ITI, para. 2b and 3, Change 
17, February 1, 1978, and DOD Instructions 2140.1, 2140.3 and 2110.29. 
Funds deposited into the FMS Trust Fund are required by the terms of 
31 U.S.C. § 725s (1970) to “ * * * be deposited into the Treasury as 
trust funds with appropriate title * * *.” Section 725s further pro- 
vides that “* * * all amounts credited to such trust fund accounts 
are appropriated and shall be disbursed in compliance with the terms 
of the trust * * *.” Pursuant to this section, funds received from for- 
eign customers are deposited in Treasury account 97-11X8242, “Ad- 
vances, Foreign Military Sales.” Funds are then either disbursed di- 
rectly from the Fund, for contracts that directly cite the Fund as a 
source of funding, or are transferred from the Trust Fund to a DOD 
appropriation account and then disbursed. 

We first considered the question of our bid protest jurisdiction over 
FMS procurements under section 22(a), 22 U.S.C. § 2762(a), in 
Teledynamics Division of AMBAC Industries (Teledynamics), 55 
Comp. Gen. 674 (1976), 76-1 CPD 60. The protest concerned the 
award of a non-competitive contract by the Department of the Navy. 
The Navy challenged our jurisdiction to render an authoritative de- 
cision on the merits of the protest because the contract costs were 
charged against the Navy’s FMS Trust Fund that consisted of pay- 
ments made by foreign governments. We agreed that we had no juris- 
diction in the matter because the contract did not involve payments 
from appropriated funds: 

From the foregoing record it is sufficiently clear that this contract will not 
involve payments from appropriated funds. It is well established that this Office 
is without authority to render authoritative decisions with respect to procure- 
ments which do not involve expenditure of appropriated funds. B—171067, 
March 18, 1971. Our bid protest jurisdiction is based upon our authority to adjust 


and settle accounts and to certify balances in the accounts of accountable officers 
under 81 U.S.C. 71, 74 (1970). Where we do not have such settlement authority 
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over the account concerned, we have declined to consider protests on the grounds 
that we could not render an authoritative decision on the matter. See Equitable 
Trust Bank. B-181469, July 9, 1974, 74-2 CPD 14 and Relco, Inc., B-183686, 
May 5, 1975, 75-1 CPD 276. 55 Comp. Gen. at 675. 


In Keco Industries, Inc., B-184911, B-185174, June 1, 1976, 76-1 
CPD 352, we extended this rationale by refusing to take exception to 
the award of a contract involving payments from nonappropriated 
funds merely because appropriated funds may be used by the procur- 
ing agency for processing and administering the contract. 

In Consolidated Diesel Electric Company, B-177450, January 6, 
1977, 77-1 CPD 7, we further extended our holding in J'eledynamics 
by expressing the view that, even though payments to a contractor 
under a section 22(a) sales contract were initially made from a 
United States Army appropriation that later was reimbursed by funds 
furnished by the foreign customer, this was an insufficient use of ap- 
propriated funds to provide us with jurisdiction given the mere inci- 
dental and temporary charging of the Army appropriation pending 
reimbursement. 

We reached a similar result in Aerosonic Corporation, B-187765, 
June 13, 1977, 77-1 CPD 424, where we declined jurisdiction over a 
protest involving a transaction under section 22(b) of the Act on the 
ground that “* * * the use of appropriated funds serves merely as a 
temporary convenience for what is essentially a purchase ultimately 
paid for from nonappropriated funds * * *,.” 

In Verne Corporation, B-188332, June 2, 1977, 77-1 CPD 386, we 
declined jurisdiction over a protest involving a sale of defense articles 
financed pursuant to section 23 of the Act. We stated : 

While in the instant case the United States Government is the nominal con- 


tractor, * * * the funds for this procurement are borrowed by the Government 
of Gabon and will be repaid to the United States Government. 


Section 22(b) of the Act authorizes the President (and, by his dele- 
gation to the Secretary of Defense, DOD) to use “appropriations avail- 
able” to DOD to meet payments required by the contracts for the 
procurement of certain qualifying defense articles and services. The 
foreign customer is given up to 120 days after the date of billing upon 
delivery of the defense article or rendering of the defense service to 
reimburse the DOD appropriation account fully. The Act’s language 
clearly makes DOD appropriations available for meeting contract 
payments; those appropriations represent accounts which are subject 
to our settlement authority under 31 U.S.C. § 71 (1970) and our au- 
thority to certify balances in the accounts under 31 U.S.C. § 74. Even 
though there is an eventual reimbursement of those funds by the for- 
eign government, “there can be no question that * * * regular DOD/ 
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* * * appropriated funds were intended to be used, and were so used, 
in the first instance.” Hughes Aircraft Co. v. United States, supra at 
909. In Hughes, the Court of Claims expressly held a section 22(b) 
transaction as one financed with appropriated funds and assumed ju- 
risdiction on that basis. We now believe that the court’s position is the 
better one, and that the temporary use of the appropriated funds 
should not defeat our jurisdiction. 

Accordingly, Aerosonics Corporation, supra, and other decisions re- 
lying on the rationale of that case are overruled. 

It is less clear that Congress envisioned that United States appropri- 
ations would be expended in connection with section 22(a) cash sales. 
While the section 22(b) delayed payment method authorizes initial 
outlays from DOD appropriations, section 22(a) requires the foreign 
customer to provide initial and advance funding. The intent of Con- 
gress is that all expenses related to section 22(a) procurements be 
charged to the foreign customer, H.R. Rep. No. 93-664, 93d Cong., 1st 
Sess. 46 (1973). Section 22(a), on its face, authorizes the President 
(and, by his delegation to the Secretary of Defense, DOD) “without 
requirement for charge to any appropriation or contract authorization 
otherwise provided” in effect to act as a procurement agent for eligible 
foreign customers, once the foreign customer promises, by means of 
providing the United States Government with a “dependable under- 
taking” (1) to pay the full amount of FMS contracts thereby assuring 
the United States Government against any loss on the contract and (2) 
to make sufficient funds available in advance to meet payments re- 
quired by the contract and damages and costs that may accrue from the 
cancellation of the contract. 

The first sentence of the present version of Section 22(a) was orig- 
inally enacted under the Foreign Military Sales and Assistance Act, 
Pub. L. No. 93-189, § 25(3), 87 Stat. 730, December 17, 1973. The Sen- 
ate report accompanying the measure explained how the section is to 
operate : 

Under this authority the U.S. Government, in effect, acts as the agent of the 
buying country in dealing with the U.S. selling company. 

s 2 * * * s e 


The principal changes from existing law [section 22 of the Foreign Military 
Sales Act] are a specific requirement that the arrangements provide for payment 
by the foreign country of a pro rata base of the administrative expense for the 
sales program * * *, S. Rep. No. 93-189, 98d Cong., ist Sess. 15 (1978). 


Pub. L. No. 94-329, supra, added the second sentence to section 
22(a) providing for charging interest “on any net amount by which 
any purchasing country or international organization is in arrears 
under all of its outstanding unliquidated dependable undertakings to 
finance its procurement, considered collectively.” H.R. Rept. No. 94- 
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1144, 94th Cong., 2d Sess. 26 (1976) reprinted in [1976] U.S. Code 
Cong. & Ad. News 1402. 

From the foregoing, it is clear Congress envisioned the section 22 (a) 
program to be self-sufficient and to exist without benefit of United 
States fiscal participation. To assure the fiscal integrity of the section 
22(a) program, moreover, Congress provided in 22 U.S.C. § 2777(a) 
that cash payments received from foreign customers be available solely 
for payments to suppliers and refunds to purchases and not for fi- 
nancing credits and guarantees. See S. Rep. No. 90-1632, 90th Cong., 
2d Sess. (1968) reprinted in [1968] U.S. Code Cong. & Ad. News 4478. 

DOD maintains that we should not exercise bid protest jurisdiction 
over procurements involving section 22(a) accounts because there is 
no requirement that DOD use its appropriation accounts as bookkeep- 


ing vehicles for collecting funds and making disbursements. DOD 
states: 


Hence, payments under contracts entered into under authority of section 22(a) 
legally could be accomplished without the use of either United States appro- 
priation accounts or a United States disbursing officer, i.e, payments could be 
made directly from a foreign country to a contractor or by use of an interme- 
diary financial institution, by way of letters of credit or otherwise. 

However, as indicated above, under DOD procedures funds received 
from foreign customers under section 22(a) are normally deposited 
into the FMS Trust Fund, a fund initially established pursuant to 31 
U.S.C. § 725s (1970) as amended by Pub. L. No. 94-273 and Pub. L. 
No. 94-502, 31 U.S.C.A. 725s (1978 Supp.). That section provides, in 
pertinent part: 


The funds appearing on the books of the Government and listed in subsections 
(b) [sic] and (c) of this section shall be classified on the books of the Treasury 
as trust funds. All moneys accruing to these funds are hereby appropriated, 
and shall be disbursed in compliance with the terms of the trust. Hereafter 
moneys received by the Government as trustee analogous to the funds named in 
* * * this section, not otherwise herein provided for, * * * shall likewise be 
deposited into the Treasury as trust funds with appropriate title, and all amounts 
credited to such trust-fund accounts are hereby appropriated and shall be dis- 
bursed in compliance with the terms of the trust * * *. 

The House Report on the measure that became 31 U.S.C. § 725s ex- 
plained that even though “the moneys are not Government moneys, 
and in no way enter into the fiscal program of the Government, * * *” - 
the provision was constitutionally necessary because “[o]nce moneys 
are covered into the Treasury, regardless of the nomenclature that 
may be applied to the account in which they are deposited, they are 
bound by the constitutional inhibition that ‘no money shall be drawn 
from the Treasury but in consequence of appropriations made by 
law.’” H.R. Rep. No. 1414, 78d Cong., 2d Sess, 11 (1934). 

Thus, in a technical sense, amounts in the FMS Trust Fund are ap- 


propriated funds, even though they are not annually appropriated by 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 87 


Congress and not subject to direct, Congressional control. Cf. Fortec 
Constructors, 57 Comp. Gen. 311 (1978), 78-1 CPD 153.1 

Moreover, given the current high dollar level of annual FMS pro- 
curements, we believe this is an area which should be reviewed under 
the authority of 31 U.S.C. §§ 53(a), 53(c), 54 and 60 (1970). The im- 
portance of review in this area is pointed up by our recent efforts 
which have resulted in significant findings. See, for example, our re- 
ports Loss of Accounting Integrity in Air Force Procurement Appro- 
priations, FGMSD-77-81, November 1, 1977, and The Department of 
Defense Continues to Improperly Subsidize Foreign Military Sales, 
supra. 

Therefore, our Office in the future will review, upon request of 
prospective contractors and other interested parties, the propriety of 
awards and proposed awards made by DOD personnel acting under 
authority of section 22(a) of the Act. Z’eledynamics and the line of 
cases resulting from it are modified accordingly. 

We find little impediment to reviewing section 23 transactions. Sec- 
tion 23 of the Act is used to provide credit financing of the procure- 
ment of military items by foreign countries on credit terms of up to 
12 years. According to DOD, there is no such thing as a section 23 
“sale” : 

Contrary to popular misconception, we do not make credit sales under section 
28. A credit “transaction” under section 23 is in fact a separate agreement in- 
volving a credit or loan agreement substantially identical in form to those used 
by commercial banks. This agreement is separate and apart from the purchase 
arrangement which may be an FMS sale under section 21 [purchase from DOD 
stock] or section 22 or a direct sales contract between the borrowing country 
and the United States supplier. When the borrowing country is billed for pay- 
ments due as a result of such sales, it is that country’s option either to request 


a disbursement from the section 23 credit agreement or to provide its own funds 
or a mix of both. 


It is clear that a section 23 credit agreement involves use of funds, 
specifically appropriated by Congress to finance credit sales. See For- 
eign Assistance and Related Programs Appropriations Act, 1978, Pub. 
L. No. 95-148, Title IT, 91 Stat. 1235. Thus, just as section 22(b) trans- 
actions are subject to review because appropriated funds are involved 
in short-term financing, sales financed under section 23 also are subject 


1It should be noted that we do not consider the FMS Trust Fund analagous to the 
Commissary surcharge funds discussed in Fortec. In Fortec, we considered the surcharge 
to be a continuing appropriation established for the purpose of generating funds for 
commissary construction. The funds involved in Fortec are properly characterized as a 
kind of Federal Fund Account in which the Government credits receipts which it collects, 
owns, and uses solely for its purposes. Comptroller General, Terms Used in the Budgetary 
Process, 15 (PAD-77-9 July 1977). In contrast, amounts deposited in trust funds are 
collected and used by the Federal Government for carrying out specific purposes and 
programs according to the terms of a trust agreement or statute. Id., at 15. Amounts 
deposited into the FMS Trust Fund are, in reality, foreign customers’ funds that are 
administered by the United States Government only in a fiduciary capacity. 
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to review. Moreover, given our decision to review both 22(a) and 22(b) 
procurements, it is of no relevance, insofar as our review authority is 
concerned, that it may not be known during the contract formation 
stage if the contract is to be funded by moneys made available pursuant 
to the section 23 credit arrangement. Verne Corporation, supra, is 
overruled. 

Finally, we point out that one question concerning our reviews of 
FMS procurements has been the applicability of the Armed Services 
Procurement Act of 1947, 10 U.S.C. 2301 et seg. (1976) and the Armed 
Services Procurement Regulation/Defense Acquisition Regulation 
(ASPR/DAR) to those procurements. The ASPR/DAR, however, 
now explicitly provides that it is applicable to FMS procurements. 
See ASPR/DAR 1-102, 6-1300 e¢ seq., particularly 6-1302. Although 
the regulation provides a specific exception for FMS procurements 
from the general requirement for competition, see ASPR/DAR 
3-210.2(xviii) and 6-1307, allowing sole source contracting at the 
request of the foreign government, the overall applicability of the reg- 
ulatory provisions governing DOD’s appropriated fund procurements 
provides uniform standards for our reviews. 


[B-192759] 


Officers and Employees — Promotions — Temporary — Detailed 
Employees 


Employee was detailed from her excepted service position to higher grade com- 
petitive service position for 2 years without prior approval from Civil Service 
Commission. Commission Rule VI requires that employee serving under ex- 
cepted appointment shall be assigned to competitive service position only with 
prior approval of Commission. Therefore, although employee was improperly 
placed in overlong detail she may not receive retroactive temporary promotion. 
Our Turner-Caldwell and Rankin decisions make it clear that if certain regula- 
tory requirements concerning an employee’s entitlement to retroactive tempo- 
rary promotion are not met there is no entitlement to retroactive temporary 
promotion. 


In the matter of Merle H. Morrow—Retroactive Temporary Promo- 
tion, November 17, 1978: 


The Honorable Eleanor Holmes Norton, Chair, Equal Employment 
Opportunity Commission (EEOC), has requested a decision as to 
whether Ms. Merle H. Morrow, who is employed by EEOC in an 
excepted service position as an attorney-adviser, GS-905-18, is en- 
titled to a retroactive temporary promotion for having been detailed 
to perform the duties of an equal opportunity specialist, GS-160-14, 
a position in the competitive service. 
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Chair Norton states that on June 24, 1974, Ms. Morrow was de- 
tailed on a temporary part-time basis (20 hours per week) to perform 
the duties of an equal opportunity specialist. After 1 year Ms, Mor- 
row served in the equal opportunity specialist position full-time 
rather than part-time. Ms, Morrow’s detail was effected without the 
knowledge or approval of EEOC’s Personnel Office and upon learning 
of Ms. Morrow’s detail the Director of Personnel ordered its 
termination. 

Ms. Morrow filed a grievance requesting backpay as provided for 
in Federal Personnel Manual (FPM) Supplement 990-2, Book 550, 
Subchapter. S8-6c(6) (e), June 16, 1977, which states in part: 


An employee who is detailed beyond 120 days to a higher grade position with- 
out Civil Service Commission approval, is entitled to retroactive temporary pro- 
motion with backpay for the period beginning with the 121st day of the detail 
until the detail is terminated. Entitlement is conditional upon the employee meet- 
ing the usual placement requirements * * * (Comptroller General decisions: 55 
Com. Gen. 539 (1975) and B-183086, March 23, 1977). 


The Director of Personnel, EEOC, denied Ms. Morrow’s grievance 
because EEOC had never requested nor received Civil Service Com- 
mission approval for appointing Ms. Morrow to a competitive service 
position as required by Rule VI, Section 6.5, of the Commission’s 
regulations. That rule states: 


Assignment of excepted employees 


No person who is serving under an excepted appointment shall be assigned to 
the work of a position in the competitive service without prior approval of the 
Commission. 


Chair Norton concludes that: 


Ms. Morrow appears to be locked into a “Catch-22” situation. She is entitled to 
backpay under Chapter 550 because prior approval for the detail was not re- 
ceived. However, we have denied these benefits because prior approval for the 
detail from the excepted to the competitive service was not secured and the 
detail was, thereby, deemed “illegal.” From my reading of Chapter 550 it ap- 
pears that Ms. Morrow is entitled to backpay because she was detailed to a 
higher grade position, for a period longer than 120 days, without prior approval 
of CSC. Your decision, B—183086, In Re Reconsideration of Turner-Caldwell 
(March 23, 1977) is instructive, but does not address the excepted-competitive 
service complication. * * * 


In 56 Comp. Gen. 427, our Zurner-Caldwell decision referred to 
above by Chair Norton, we stated the rule concerning whether an em- 
ployee was entitled to a retroactive temporary promotion for being 
placed on an overlong detail as follows: 


* * * we adhere to the view that under the detail provisions of the FPM, 
an agency head’s discretion to make a detail to a higher grade position lasts no 
longer than 120 days, unless proper administrative procedures for extending the 
detail are followed. We further affirm that a violation of these provisions is an 
unjustified or unwarranted personnel action under the Back Pay Act, 5 U.S.C. 
§ 5596 (1970), for which the corrective action is a retroactive temporary promo- 
tion and backpay, as set forth in our decision 55 Comp. Gen. 539, supra. It is 
necessary, however, that the employee satisfy the requirements for a retroactive 
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temporary promotion. In this connection, certain statutory and regulatory re- 
quirements could affect the entitlements of an employee otherwise qualified for 
corrective action as a result of an improper extended detail. * * * 


It may be true, as Chair Norton points out, that Ms. Morrow finds 
herself in a “Catch-22” situation, but our Z’urner-Caldwell decision, 
cited above, makes clear that not every improperly extended detail 
automatically requires that an award of a retroactive temporary pro- 
motion be made to the employee so detailed. In our decision Matter of 
William Rankin, Jr., 56 Comp. Gen. 482 (1977), we held that an 
employee who was detailed to a GS-17 position from a lower grade 
position for approximately 11 months without prior Civil Service 
Commission approval was not entitled to a retroactive temporary ipro- 
motion because Commission regulations require that the Commission 
give its prior approval before a promotion to the supergrade position 
may be effected. The situation here is similar to that in Rankin in that 
the Commission never gave its prior approval to Ms. Morrow’s assign- 
ment to the competitive service position as was required by Rule VI. 

Since the Commission’s prior approval of such an assignment was 
required by the regulations, Ms. Morrow may not be granted a retro- 
active temporary promotion. 


[B-90867] 
Experts and Consultants—Compensation—Overtime 


Although an expert or consultant is not entitled to overtime compensation, if 
he is employed on a per diem basis he may be paid his rate of basic compensa- 
tion for work on days outside his prescribed tour of duty, provided his compen- 
sation within any biweekly pay period does not exceed the rate of basic pay 
for level V of the Executive Schedule. Since the compensation of experts and 
consultants under 5 U.S.C. 3109 is set by administrative action under 5 U.S.C. 
5807, it is subject to the limitation on compensation imposed by 5 U.S.C. 5808 
which, by virtue of 5 U.S.C, 5504, is applicable on a pay-period basis. 


In the matter of Jerome E. Hass—Compensation of Consultants, 
November 21, 1978: 


By letter dated November 7, 1977, an authorized certifying officer 
for the Department of Energy has raised a question concerning the 
pay entitlement of Mr. Jerome E. Hass. 

On July 2, 1977, Mr. Hass was appointed as a consultant to the Fed- 
eral Energy Administration (FEA). He was given a temporary ap- 
pointment with a regular tour of duty at a rate of pay of $161 per day. 
During the period of his appointment, Mr. Hass worked in excess 
of 10 days per pay period and claims compensation for each day worked 
at the rate of $161 per day. We are asked whether Mr. Hass is entitled 
to compensation for work in excess of 10 days per pay period. 
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The authority of the FEA to secure the services of experts and 
consultants is contained at section 7(b) of Pub. L. No. 93-275: 

(b) The Administrator may employ experts, expert witnesses, and consultants 
in accordance with section 3109 of title 5 of the United States Code, and com- 
pensate such persons at rates not in excess of the maximum daily rate prescribed 
for GS-18 under section 5332 of title 5 of the United States Code for persons in 
Government service employed intermittently. 

The basic authority of 5 U.S.C. § 3109 which that provision imple- 
ments is as follows: 

(b) When authorized by an appropriation or other statute, the head of an 
agency may procure by contract the temporary (not in excess of 1 year) or 
intermittent services of experts or consultants or an organization thereof, in- 


cluding stenographic reporting services. Services procured: under this section are 
without regard to— 


(1) the provisions of this title governing appointment in the competitive 
service ; 

(2) chapter 51 and subchapter ITI of chapter 53 of this title ; and 

(3) section 5 of title 41, except in the case of stenographic reporting serv- 
ices by an organization. 


However, an agency subject to chapter 51 and subchapter III of chapter 53 of 
this title may pay a rate for services under this section in excess of the daily 
equivalent of the highest rate payable under section 5382 of this title only when 
specifically authorized by the appropriation or other statute authorizing the 
procurement of the services. 


While subsection 7(b) of Pub. L. No. 93-275 gives the FEA authority 
to compensate experts and consultants at the maximum rate of pay 
for grade GS-18, the FEA set Mr. Hass’ pay at a rate $21.72 per day 
below the maximum daily rate of pay for GS-18. 

An expert or consultant is not entitled to overtime compensation 
but, when employed on a per diem basis, is entitled to the daily rate 
prescribed in his appointment documents for each day of service 
regardless of the number of hours worked. 46 Comp. Gen. 667 (1967), 
28 id. 328 (1948), and 27 td. 776 (1948). The designation of a regular 
tour of duty in his appointment documents does not necessarily pre- 
clude an expert’s or consultant’s receipt of compensation at the agreed 
daily rate for work performed outside of that tour of duty. However, 
there are aggregate compensation considerations that may limit the 
flexibility to use expert and consultant services for more than 10 days 
in any pay period. 

Pay rates for the statutory pay systems, including the General 
Schedule, are fixed and adjusted under the pay comparability provi- 
sions contained at chapter 53, subchapter I, of title 5 of the United 
States Code. Section 5308 limits the amount of compensation that 
employees may receive as follows: 


Pay may not be paid, by reason of any provision of this subchapter, at a rate 
in excess of the rate of basic pay for level V of the Executive Schedule. 
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That language was adopted in conference with the broad purpose 
noted in the conference report, No. 91-1685, December 9, 1970, as 
follows: 


Section 5308 of the conference substitute provides that an employee whose rate 

of pay is adjusted under the provisions of sections 5301-5307 may not be paid 
at a rate in excess of the rate of pay for level V of the Executive Schedule (now 
$36,000). 
Among others, the limitation of section 5308 applies to individuals 
paid under the major statutory pay systems, including those in the 
uniformed services and the Foreign Service. See Executive Order No. 
12087, October 7, 1978. 

Section 5307 referred to in the conference report and contained in 
chapter 53, subchapter I, provides for the pay of employees whose 
rates of pay are fixed by administrative action to be adjusted based 
on increases in the General Schedule rates of pay. The following 
language from the conference report, cited above, makes it clear that, 
with the very precise exceptions of certain congressional employees 
and wage board employees, 5 U.S.C. § 5307 applies to all pay set by 
administrative action : 


The first feature of section 5807(a) is that it authorizes adjustments to be 
made in the rates of pay of employees of the legislative, judicial, and executive 
branches of the Government of the United States and of the government of the 
District of Columbia (except employees whose pay is disbursed by the Secretary 
of the Senate or the Clerk of the House) whose rates of pay are fixed by ad- 
ministrative action pursuant to law, and are not otherwise adjusted by the 
President under section 5305 of title 5, United States Code, as enacted by the 
conference substitute. 


* * * * * * * 


The provisions of section 5807(a) are general in nature and all inclusive 
insofar as applicable administrative pay-fixing authorities are concerned, ex- 
cept as to certain employees of the Senate and the House of Representatives and 
wage board employees. Similar provisions in prior pay legislation were general 
in nature and, in addition, contained authorizations relating to specific ad- 
ministrative pay-fixing authorities. 

To illustrate, section 211 of the Federal Salarv Act of 1967, Public Law 90— 
206, included a specific authorization under subsection (a) to adjust the rates 
of pay. of U.S. Attorneys and Assistant U.S. Attorneys whose salaries are fixed 
by administrative action of the Attorney General under 28 U.S.C. 548. 

Thus, the limitation of section 5308 is imposed not only upon indi- 
viduals paid under the statutory pay systems, but upon individuals 
whose pay is set by administrative action and subject to adjustment 
under 5 U.S.C. § 5307. We note that the pay of those congressional em- 
ployees excepted from section 5307 is otherwise limited by a separate 
statute. See 2 U.S.C. §§ 60a-1 and 60a-2. In 56 Comp. Gen. 375 (1977) 
we recognized that the limitation of section 5308 extends to employees 
whose rates of pay are derived from the General Schedule. In that 
case the pertinent section of the Farm Credit Act provided that the 


compensation of Deputy Governors “shall not exceed the maximum 
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scheduled rate of the General Schedule.” Since, under that section, 
the pay of Deputy Governors is set by administrative action and sub- 
ject to adjustment under the provisions of 5 U.S.C. § 5307, it is paid 
by reason of a provision within subchapter I of chapter 53 and is 
within the purview of 5 U.S.C. §5308. Similarly, we have recognized 
that the pay of an expert or consultant hired pursuant to 5 U.S.C. 
§3109 is fixed by administrative action and subject to adjustment under 
5 U.S.C. § 5307. Matter of Carlyle P. Stallings, B-131259, July 6, 1976. 
For this reason it, too, is within the scope of the limitation upon pay 
imposed by 5 U.S.C. § 5308. 

In the case of experts and consultants, we find that the limitation on 
pay imposed by 5 U.S.C. § 5308 is to be applied on a pay-period basis 
just as it is applied to the broad spectrum of employees whose pay is 
adjusted by reason of the pay comparability provisions of title 5 of 
the United States Code. Subsection 5504(b) of title 5 sets forth the 
computational rules to be used when it is necessary to convert an annual 
rate of basic pay to a basic hourly, daily, weekly, or biweekly rate. Be- 
cause 5 U.S.C. § 5504(a) provides that the pay period for an employee 
subject to that subsection covers two administrative workweeks, pay- 
roll units throughout the Government were advised by the Comptrol- 
ler General’s memorandum B-50870, November 17, 1958, as follows: 

Section 15 of the Federal Employees Salary Increase Act of 1958, 72 Stat. 214, 
amended section 604(d) of the Federal Employees Pay Act of 1945, as amended, 
5 U.S.C. 944 [now 5 U.S.C. § 5504] by providing a new method of computation of 
pay. For all pay computation purposes affecting officers and employees, subject 
to section 604(d) * * * the annual basic rate of pay is divided by 2080 * * * to 


derive an hourly rate. The hourly rate is multiplied by 80 to derive a biweekly 
rate. 


Experts and consultants are not within the category of individuals 
excluded from the definition of “employee” in 5 U.S.C. § 5541(2) so 
as to be exempt from either the pay period requirements or the compu- 
tational rules of 5 U.S.C. § 5504. Since they are required to be paid on 
a biweekly basis, the limitation imposed upon their pay by 5 U.S.C. 
§ 5308 is applicable to them on a pay-period basis. While it could be 
argued that the language of 5 U.S.C. § 3109 authorizing experts and 
consultants to be paid at a “rate not in excess of the daily equivalent 
of the highest rate payable under 5 U.S.C. 5332,” requires application 
of the limitation only on a daily basis, the effect of that language is 
merely to permit experts and consultants to be paid at a daily rate re- 
gardless of the number of hours worked within any one day. It does 
not exempt experts and consultants from the biweekly limitation upon 
pay imposed by 5 U.S.C. § 5308. To hold otherwise would single out 
experts and consultants as the only category of employees within the 
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purview of 5 U.S.C. § 5308 not limited on a biweekly or monthly basis 
to the pay for level V of the ExecutiveSchedule and would permit them 
to be eompensated considerably more per year than other employees 
whose pay is adjusted on the basis of the pay comparability provisions 
of title 5. Such a result would be clearly at odds with the broad con- 
gressional intent to limit the pay of the vast majority of Federal em- 
ployees to the rate of basic pay for level V. We note that the result of 
this decision is to treat experts and consultants in much the same 
manner as regular employees whose receipts of compensation for work 
in excess of 10 days per pay period are limited by virtue of the bi- 
weekly limitation imposed upon their pay by 5 U.S.C. § 5547. 

For the reasons stated above, an expert or consultant may only be 
compensated an amount which does not cause his total compensation 
for any biweekly pay period to exceed the biweekly rate of pay for 
level V of the Executive Schedule. In Mr. Hass’ case, he may be paid 
his full salary of $161 for the 11th day of work performed within any 
pay period. If he should work a 12th day within any pay period he may 
be paid only such amount as does not cause his biweekly pay to exceed 
the biweekly pay for level V, and he may not be paid any amount 
should he work on the 18th or 14th day within any pay period. For the 
Same reason, an expert or consultant compensated at the maximum 
daily rate for GS-18 would not be entitled to any compensation for 
work in excess of 10 days within any pay period. 

Because the question of application of 5 U.S.C. § 5308 to experts and 
consultants has not been previously addressed by decisions of this 
Office, payments made to an expert or consultant prior to the date of 
this decision in excess of the biweekly amount payable for level V of 
the Executive Schedule need not be collected. Such overpayments are 
waived under the authority of § U.S.C. § 5584. 


[[B-148581, B-189651, B-190650] 


Purchases—Purchase Orders—Purchase Order v. Intra-Army 


Order—Department of Defense Procurement From Post Exchanges, 
ete. 


Department of Defense nonappropriated fund instrumentalities, although in- 
strumentalities of the United States, differ from regular Governmental activities 
in that they are self-supporting, do not receive moneys appropriated by Congress 
and thus are not subject to requirements of the Armed Services Procurement 
Act. In light of differences, from appropriation and procurement standpoint, be- 
tween regular Governmental activities and nonappropriated fund instrumen- 
talities (NAFIs), Army’s procurement of goods and services from NAFIs is 
tantamount to procurement from non-Governmental, commercial sources, so that 
regular purchase/delivery order, and not Intra-Army order, should be used. 
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Post Exchanges, Ship Stores, ete.—Sales to Department of De- 
fense—Propriety 


Since basic mission of Department of Defense (DOD) nonappropriated fund 
instrumentalities (NAFIs) is to promote moral and welfare of military personnel 
and dependents, as a general proposition sale by NAFIs to regular DOD operat- 
ing activities would be regarded as outside scope of NAFIs’ proper functions 
except where circumstances require that agency obtain goods or services from 
NAFI and such requirement is properly documented and justified as sole-source 
procurement. 


Purchases—Improper, etc.—Disregard of ASPR/DAR 


Army’s purchase of $40,000 worth of mattresses from Army and Air Force Ex- 
change System, in lieu of following normal procurement procedures, is contrary 
to applicable law and regulations, Since record indicates Army has obtained and 
received benefit of mattresses, payment may be made on quantum valebant basis 
upon ratification of purchase by appropriate contracting official. Similarly, where 
record is not sufficient to indicate propriety of Army’s obtaining services from 
NAFIs, payment for services may be made on quantum meruit basis pending res- 
olution of the matter. 


In the matter of Obtaining Goods and Services from Nonappro- 
priated Fund Activities Through Intra-Departmental Procedures, 
November 21, 1978: 


This decision is in response to requests from a United States Army 
Finance and Accounting Officer, for advance decisions in three related 
cases. All three cases involve the propriety of certifying for payment 


vouchers in favor of nonappropriated fund instrumentalities, spe- 
cifically the Ansbach (Germany) Military Community’s BOQ/VOQ/ 
BEQ Fund (B-148581), the Heilbronn Area Club System (B- 
189651), and the Army and Air Force Exchange Service (AAFES) 
(B-190650), and the use of intra-Army orders for obtaining goods and 
services from those nonappropriated fund instrumentalities. 

The goods and services were provided to different Department of 
the Army operating activities, with the nonappropriated fund initially 
financing the cost of providing the goods or services. In two cases 
(B-148581 and B-189651), the goods and services were provided pur- 
suant to an Intra-Army Order for Reimbursable Services (Depart- 
ment of the Army Form 2544). In the third case (B-190650), only a 
Purchase Request and Commitment was utilized. 

B-148581 involves the providing of custodial services to common 
use areas of BOQ (Bachelor Officers Quarters), VOQ (Visiting Of- 
ficers Quarters) and BEQ (Bachelor Enlisted Quarters) buildings by 
employees of the nonappropriated fund. Under Army regulations, the 
cleaning of such areas is the responsibility of the operating activity 
and is to be paid for out of appropriated funds. The BOQ/VOQ/ 
BEQ Fund used its own employees to clean the common use areas 
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pursuant to the Intra-Army Order and billed the Army operating 
activity for that work. 

B-189651 involves the cost of laundry and dry cleaning incurred 
by an officers club, a non-appropriated fund activity. The club in ques- 
tion is designated an officers essential mess. Army regulations provide 
that appropriated funds will be used to defray certain costs of essen- 
tial messes. Pursuant to the Intra-Army Order, the club arranged and 
paid for the laundry and dry cleaning services and now seeks reim- 
bursement from appropriated funds. 

In B-190650, a Purchase Request and Commitment for 700 mat- 
tresses was submitted directly to the Army and Air Force Exchange 
Service-Europe (AAFES) instead of to the servicing procurement 
office as required. AAFES accepted the purchase request, delivered 
the mattresses, and billed the Army. 

In each case, the Finance and Accounting Officer (FAO) questioned 
the propriety of an appropriated fund activity obtaining goods or 
services from a nonappropriated fund instrumentality (NAFI) by 
means of an Intra-Army order. The FAO believes that when appro- 
priated funds are utilized to procure goods or services from a NAFT, 
a contract or purchase order, “processed through a Purchasing and 
Contracting Officer,” should be used so that there will be “sufficient 
safeguards * * * to preclude the misappropriation of appropriated 
funds.” According to the FAO, a “reimbursable order is not reviewed 
by a Purchasing and Contracting Officer and does not contain appro- 
priate safeguards to preclude possible misappropriation of appropri- 
ated funds.” He also questions whether a NAFI can “be considered an 
installation or activity of the Army and therefore be a party to an 
Intra-Army Order” or is actually “a party outside the Government.” 

The Department of the Army takes the position that NAFIs are 
Department of Defense (DOD) activities, that they have been ju- 
dicially recognized as being instrumentalities of the Government, and 
that there is: 


* * * no reason why the NAFIs should be considered for this limited purpose 
{using intra-Army orders for reimbursable services] to be other than the gov- 
ernmental instrumentalities they are classified as for all other purposes. 


The Army further states that if NAFIs are not regarded as Gov- 
ernment entities, the following “undesirable results” may arise: 


(1) NAFIs “would be placed in direct competition with commercial sources, 
contrary to Department of Defense policy.” Moreover, because NAFIs “Have 
certain benefits flowing from their categorization as Government agencies, that 
direct competition might unduly favor the NAFI.” 

(2) A contract would be required for an appropriated fund activity to order 
goods or services from a NAFI. “Resolution of disputes under that contract 
would be awkward at best, and at the worst could result in the Government 
suing an entity generally considered to be part of the Government.” 
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It is clear that DOD and the Army consider NAF Is to be Govern- 
ment entities. For example, Army Regulation 230-1, para. 14(a) 
states: 


NAFIs authorized by this regulation are instrumentalities of the U.S. Gov- 
ernment * * *, 


It is also clear that NAF Is have been considered to be Government 
instrumentalities in a variety of situations. See, e.g., Standard Oil 
Company of California v. Johnson, 316 U.S. 481 (1942) ; United States 
v. State Tax Commission of Mississippi, 412 U.S. 363 (1973) and 421 
U.S. 597 (1975) ; United States v. Howell and Cochran, 318 F. 2d 162 
(9th Cir. 1963); Harlow v. United States, 301 F. 2d 361 (5th Cir. 
1962), cert. denied, 371 U.S. 814 (1962), rehearing denied 371 U.S. 906 
(1962) ; Rizeoto v. U.S., 298 F. 2d 748 (10th Cir. 1961). This Office 
has also observed that “the Army and Air Force Exchange Service 
is a Government instrumentality which functions as an agency of the 
Army and Air Force * * *,” 49 Comp. Gen. 578, 580 (1970), and the 
Congress, although not explicitly authorizing the establishment of 
NAFIs, has recognized their existence and provided certain specific 
provisions regarding them. See, for example, the Nonappropriated 
Fund Instrumentalities Act, approved June 19, 1952, ch. 444, 66 Stat. 
138, as amended, codified in part at 5 U.S.C. 2105(c) (1976), which 
specifies that employees of such Department of Defense NAF Is are 
not to be regarded as employees of the United States for purposes of 
the civil service laws, but that “the status of these nonappropriated 
fund activities as Federal instrumentalities” is not affected. 

Although the NAFIs are recognized as being Government activities, 
they differ significantly from other Governmental activities, particu- 
larly with respect to budgetary and appropriation requirements. The 
NAFIs are generally self-supporting; they do not receive moneys 
appropriated by the Congress, Aetna Insurance Company v. O’Keefe, 
356 F. 2d 660, 662 (5th Cir. 1966), and have not been depositing their 
receipts into the Treasury. Swiff-T’rain Company v. United States, 
443 F. 2d 1140, 1141 (5th Cir. 1971). Generally, the contractual obli- 
gations of the NAFIs are not regarded as obligations of the United 
States, Standard Oil Company of California v. Johnson, supra; Jaeger 
v. United States, 394 F. 2d 994 (D.C. Cir. 1968) ; G. LZ. Christian and 
Associates v. United States, 312 F. 2d 418 (Ct. Cl. 1963), rehearing 
320 F. 2d 345, cert. denied, 375 U.S. 954 (1963), although in 1970 the 
Tucker Act was amended by Public Law 91-350 to permit suits di- 
rectly against the United States in connection with contracts of post 
exchanges (but not other NAFIs). See 28 U.S.C. 1346, 1491 (1976) ; 
Hopkins v. United States, 518 F. 2d 1360 (Ct. Cl. 1975). 
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-Moreover, since the NAF Is do not directly receive appropriated 
funds for their purchasing operations, but instead are self-supporting, 
the requirements of the Armed Services Procurement Act, 10 U.S.C. 
2301 e¢ seg. (1976) and the implementing provisions of the Armed 
Services Procurement Regulation/Defense Acquisition Regulation 
(ASPR/DAR) are not applicable to NAFI procurements. See 
B-178786, July 16, 1973. Consequently, procurements conducted by or 
on behalf of NAFIs are not subject to most of the requirements gov- 
erning the procurements of the Defense Department; neither have they 
been subject to review by this Office under our Bid Protest Procedures, 
4. C.F-.R. Part 20 (1978). 

We believe that it is these differences, rather than the status of 
NAFIs as Government instrumentalities, which must be controlling 
here. In all three cases, what is involved is the transfer of moneys from 
the Army’s appropriation accounts to the accounts of the NAF Is over 
which there is no direct contro] either by the Congress (through the 
appropriation process) or this Office (through the account settlement 
authority of 31 U.S.C. 71, 74 (1970) ). Thus, for all practical purposes 
from an appropriation and procurement standpoint, the obtaining of 
goods and services from a NAFT is tantamount to obtaining them 
from non-Governmental, commercial sources. 

This does not mean that Defense Department NAF Is must now com- 
pete with regular commercial contracting services. NAF Is exist to help 
foster the morale and welfare of military personnel and their depend- 
ents. DOD Directive 1330.2; Army Regulation 230-1. Providing regu- 
lar Defense Department operating activities with goods or services 
is not directly related to that purpose. This is particularly so with 
respect to the resale NAF Is such as the exchanges, which operate for 
the purpose of selling goods and services primarily to military per- 
sonnel and dependents; they are not expected to sell to the “Govern- 
ment” itself. Thus, as a general proposition, we would view the sale 
of goods and services by NAF Is to regular Governmental operating 
activities to be outside the scope of the NAFIs’ proper functions. 
Accordingly, as a general rule there should be no competition between 
NAFIs and commercial sources simply because NAFIs are not in the 
business of supplying the Government with its procurement needs. 

We recognize, however, that there may be circumstances where, as 
a practical matter, procurement through a NAFI may be necessary. 
For example, there may be organizational or functional reasons which 
dictate the impracticability of having services furnished by other 
than a NAFI. There may also be extreme exigency situations where 
only a NAFI can provide urgently required goods or services. In 
such cases, appropriate sole-source justifications should be prepared, 
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and, in light of the discussion above, regular purchase orders, i.e., 
DD Form 1155, should be utilized rather than intra-agency orders. 

With the above in mind, we turn to the three specific situations 
presented for decision. In B-190650, the submission of the mattress 
requirement to the Exchange Service, and the Exchange’s acceptance 
of the purchase request, was clearly improper. As indicated, the Ex- 
change Service is not authorized to engage in selling merchandise 
to regular Army activities. Moreover, the submission of the purchase 
request to the Exchange Service instead of to the procurement office 
resulted in a clear circumvention of the Armed Services Procurement 
Act and the ASPR/DAR since more than $40,000 worth of mattresses 
was obtained by the Army, with payment to be made from appropri- 
ated funds, without regard to the dictates of those statutory and reg- 
ulatory requirements, 

The record does not provide a sufficient basis for us to reach any 
conclusion regarding the propriety of the Army’s obtaining services 
from the NAFIs in the other two cases. In B-148581, it is reported 
that under Army Regulation 420-81 custodial services of BOQ/BEQ 
common use areas are to be performed by Army civilian employees 
or by contract, that a U.S. Army Europe supplement to the regulation 
provides that the custodial services “may be accomplished by other 
than [Army] personnel using appropriated funds,” and that the sup- 
plement is interpreted to mean the NAFI can perform the services 
with its own employees and then be reimbursed with regular Army 
funds. The record is silent, however, as to why U.S. Army Europe 
finds it necessary to allow such a procedure or why that procedure 
was followed in this case. If indeed it is impracticable for the Army 
to make separate cleaning arrangements for common use areas of 
the billeting facilities, the use of BOQ/VOQ/BEQ Fund employees 
on a reimbursable basis would not be objectionable, provided the need 
to obtain those services from the Fund was properly documented and 
was ordered (via DD Form 1155) in accordance with the discussion 
above. 

Similarly, in B—189651, it is reported that various Army regulations 
permit appropriated fund support for officers and enlisted clubs under 
certain circumstances, including when officers clubs are designated as 
essential messes. However, it is not reported why these regulations, 
dealing with custodial and janitorial services (which, as defined in 
Army Regulation 420-81, do not appear to encompass laundry/dry 
cleaning), permit the Army to reimburse an officers club for laundry 
and dry cleaning expenses, or why, if charge to the Army appropria- 
tion account is appropriate, the Army cannot procure directly the 
laundry and dry cleaning services for which it may be responsible. 
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Accordingly, since we view the purchase of the mattresses through 
the Exchange Service to be improper, the need to procure the clean- 
ing and laundry services through NAF Is to be unjustified on the 
present record, and in any event the use of Intra-Army orders in 
lieu of regular purchase orders to be inappropriate, the vouchers based 
on those transactions may not be paid and will be retained in this 
Office. By separate letter, we are requesting the Secretary of the Army 
to advise us regarding the basis for having the NAF Is provide those 
cleaning and laundry services to regular Army activities. We are fur- 
ther informing the Secretary that in the interim, in light of the 
lengthy period of time that has elapsed since the goods and services 
were provided to the Army and since the Army has apparently had 
the use and benefit of these goods and services, NAFI providers may 
be paid on a quantum meruit/quantum valebant basis provided the 
purchases are ratified by an appropriate contracting official of the 
Army. Monitor Products Company, Inc., B-182487, July 27, 1976, 76-2 
CPD 85. 

Finally, the FAO questions whether SF 1034, Public Voucher For 
Purchases And Services Other Than Personal, is the appropriate ve- 
hicle for effecting payment in light of Army Regulation 37-103, 
which indicates that SF 1080, Voucher For Transfers Between Ap- 
propriations and/or Funds, should be used for transactions involv- 
ing NAFIs, In view of our holding above that purchases from NAF Is 
are tantamount to purchases from commercial entities, we believe the 
appropriate voucher form is the SF 1034. 


[B-191671] 


Quarters Allowance—Occupancy of Quarters—Child Support Pay- 


ments by Separated or Divorced Member—Basic Allowance for 
Quarters 


The basic allowance for quarters at the with dependent rate is not payable to 
a member living in adequate single-type Government quarters and paying child 
support to an estranged or divorced spouse when that spouse is also a service 


member and assigned to adequate family-type Government quarters. 45 Comp. 
Gen. 146, overruled in part. 


Quarters Allowance—Basic Allowance for Quarters (BAQ)—Rate 


Payable—Child Support Payments by Separated or Divorced 
Member 


A member paying child support to divorced or estranged spouse who is also a 
member of the uniformed services is not entitled to an increase in basic allow- 
ance for quarters based upon the child support if the former or estranged 
spouse and child are provided adequate family-type quarters by the Govern- 
ment. 45 Comp. Gen. 146, overruled in part. 
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In the matter of Basic allowance for quarters for separated or 
divorced members, November 27, 1978: 


We have for consideration the letter of April 4, 1978, from the 
Acting Assistant Secretary of Defense (Comptroller), requesting a 
determination of Basic Allowance for Quarters (BAQ) entitlements 
when spouses, who are both members of the uniformed services and 
have a child, are divorced or separated. 

Under the pay and allowance system applicable to members of the 
uniformed services either housing in kind is provided or an allow- 
ance for housing’ is paid. Housing provided must be adequate for the 
member and dependents, and if such housing is not provided to a 
member who has dependents, BAQ is paid at the with dependent 
rate—a larger allowance than BAQ at the without dependent rate. 

When a member is divorced and does not have custody of the chil- 
dren of the marriage, a BAQ at the with dependent rate may be paid 
if the member provides support for his dependents in the form of ali- 
mony and child support. Similar payments may be allowed prior to 
divorce on the basis of agreements under which the member pays for 
the support of his dependents. 

Several cases have arisen in the past in which the dependents of a 
divorced or separated member are provided housing by the Govern- 
ment not as a result of the status of the member claiming BAQ, but 
as a result of the status of the other spouse. Under applicable law and 


regulations, it has generally been held that a member may not be paid 
BAQ at the with dependent rate when the dependents who would 
justify such payment are quartered in Government housing at no 
expense. This rule has been applied even when the alimony or support 
payments made by the claiming member are not diminished. 

In this context question 1 as presented by the Department is as 
follows: 


1. May basic allowance for quarters (BAQ) at the with dependents rate be 
paid to a member who is paying court-ordered child support to a former spouse 
who is a service member and has custody of their child under the following 
circumstances : 

a. When the members are divorced and the former spouse and dependent child 
are assigned adequate family-type Government quarters and the member is as- 
signed to adequate single-type Government quarters? 

b. When the members are divorced and the former spouse and dependent child 
are assigned adequate family-type Government quarters and the member is not 
assigned to adequate single-type Government quarters? 


The statute which grants service members entitlement to BAQ 
expressly states that: 


* * * 9 member * * * who is assigned to quarters of the United States * * * 
appropriate to his grade, rank, or rating and adequate for himself, and his 
dependents, if with dependents, is not entitled to a basic allowance for quarters. 
* * * 37 U.S.C. § 408(b) (1976). 
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Under 37 U.S.C. 403(j) the President has issued regulations which 
establish the basic rules for paying BAQ. Those regulations, as con- 
tained in Executive Order No. 11157, June 22, 1964, as amended, are 
set out in a note under 37 U.S.C. 301. Section 403 of the Executive 
order provides in pertinent part : 

SEC. 408. (a) Any quarters of housing facilities under the jurisdiction of any 
of the uniformed services in fact occupied without payment of rental charges 
(1) by a member and his dependents, or (2) by a member without dependents, 
or (3) by the dependents of a member on field duty or on sea duty or on duty at 
a station where adequate quarters are not available for his dependents, shall be 
deemed to have been assigned to such member as appropriate and adequate 
quarters, and no basic allowance for quarters shall accrue to such member under 
such circumstances * * *. 

Regulations providing more specific rules are contained in Chap- 
ter 2, Part 3, of the Department of Defense Military Pay and Allow- 
ances Entitlements Manual. 

Neither Executive Order No. 11157, as amended, nor our decisions 
have interpreted 37 U.S.C. 403(b) as entitling a member to payment 
of BAQ at the with dependent rate when Government quarters 
occupied by the dependents at no expense are furnished incident to 
an entitlement other than the member’s entitlement, Thus, in 45 Comp. 
Gen. 146 (1965), which is cited in the submission, Government quar- 
ters occupied by the member’s dependents as a result of the wife’s 
remarriage to another member were considered to have been furnished 
by the Government within the terms of 37 U.S.C. 403(b) at least 
during the period when the member claiming BAQ was furnished 
Government quarters. However, 45 Comp. Gen. 146 allowed the BAQ 
at the with dependent rate during a short period when he was not 
furnished single Government quarters. It appears that this rule was 
predicated upon the wording of section 403(a) of Executive Order 
No. 11157, as amended. That section does not specifically deny BAQ 
to a member during a period when Government quarters are not 
furnished. However, those provisions apply to all members with 
dependents and assume that the member and dependents would reside 
together if possible. We do not believe that it must be applied to 
cases in which there is a marital separation, since such application - 
would result in rules which may not be justified by the facts involved. 

Therefore, when both spouses or former spouses are on active duty 
in the uniformed services and the spouse who has custody of the child 
(or children) is furnished Government family quarters, the other 
spouse is entitled to either Government single quarters or a BAQ at 
the without dependent rate. To the extent 45 Comp. Gen. 146 states a 
different rule it will no longer be followed. The first question is 
answered accordingly. 
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We are aware that alimony and support payments required of the 
spouse who does not have custody of the child or children may not be 
decreased by virtue of the fact that the other spouse or former spouse 
is furnished Government family quarters. However, alimony and sup- 
port payments are predicated at least to some extent on the needs of 
the wife and children and are subject to change based upon changing 
circumstances. We believe it is incumbent upon the member who is 
liable for such payments to have support agreements or orders written 
in a manner which will provide appropriate adjustments when the 
spouse and children are furnished Government quarters at no cost to 
either spouse. 

Questions 2 and 3 are as follows and will be answered jointly. 

2. Would the answers to 1.a. and 1.b. be the same for the period of court- 
ordered separation prior to a final divorce decree? 

3. Would the answers to 1.a. and 1.b. be the same for the period of voluntary 
separation prior to a final divorce decree? 

The extent of the couple’s estrangement does not change the result 
of the decision. Both members retain their statutory right either to 
adequate quarters or to an allowance. When separate quarters can 
adequately fulfill the members’ needs the BAQ cannot be paid. Nor 
does separation affect the entitlement to BAQ when the member with 
custody is assigned to quarters and the member paying support is 
not. On that basis questions 2 and 3 are answered in the affirmative. 


[B-191936] 


Armed Services Procurement Regulation—Advertised Procure- 
ments—Small Business Set-Asides—Unreasonable Prices—Reduc- 


tion by Negotiation Propriety 


Negotiation with sole bidder for reasonable prices after small business restricted 
advertisement resulted in unreasonable bid is not authorized by law. 


In.the matter of Crown Laundry and Cleaners, November 28, 1978: 


On February 23, 1978, Moody Air Force Base (Moody), Georgia, 
issued Invitation for Bids (IFB) F09607-B0005 as a small business 
restricted advertised procurement for laundry service for the base 
linen exchange and hospital for the period of May 1, 1978, to April 30, 
1979. The 4th amendment to the IF B changed the delivery time from 3 
days per week to 2 days per week. This amendment was acknowledged 
by George A. Belleau, President of Crown Laundry and Cleaners 
(Crown), on April 14, 1978. At bid opening on April 14, 1978, the 
only bid received was from Crown for $70,485.67. By letter of April 20, 
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1978, Crown alleged a mistake, stating that amendment 4 was over- 
looked and that the bid was predicated on 3-day pickup and delivery 
services. Crown revised its bid to $63,412.80 on the basis of the 2-day 
pickup and delivery service. 

The contracting officer states that Crown was contractor for the serv- 
ices for the period from May 1, 1977, through April 30, 1978, at an 
estimated total cost of $49,868.10, which was competitive with the only 
other bid of $49,972.10. IFB F09607-78-B0005 reportedly had no ap- 
preciable change in quantities, but deletes the requirement for table- 
cloths estimated at $3,600. Current quantities of the new requirement 
were used with the prior contract unit prices less the tablecloth require- 
ment to arrive at the Government estimated cost of $46,170.20. Com- 
pared with Crown’s revised bid of $63,412.80, an increase of $17,- 
242.60, nearly 35 percent, is indicated. 

On April 21, 1978, the contracting officer determined in accordance 
with Armed Services Procurement Regulation (ASPR) section 2- 
404.2(e) (now the Defense Acquisition Regulation) to reject the one 
bid received as unreasonable. And pursuant to ASPR section 2-404.1 
(b) (vi) it was further determined to cancel the IFB after bid opening 
for the reason that the small business restricted advertised procure- 
ment did not provide competition which was adequate to insure reason- 
able prices. 

The laundry service was readvertised under IFB F09607-78- 
B0009, without the small business restriction. Bids were received 
from Crown and National Linen Service (National), in the respec- 
tive amounts of $45,913.01 and $42,305.08. Therefore, on resolicitation, 
Crown was not the low bidder. 

Crown contends that the contracting officer, having established a 
precedent to restrict laundry service to small business, erred in not 
recommending “that he be permitted to enter into negotiations with 
Crown Laundry, (ASPR) 3-215, which would have been in the best 
interest of the Government.” 

ASPR section 3-215 provides for negotiation after advertising and 
ASPR section 3-215.1 permits negotiation if the bid prices received 
after formal advertising are determined to be unreasonable. ASPR 
section 3-215.2 provides that negotiation authority under ASPR sec- 
tion 3-215 shall not be used unless the bid prices received after formal 
advertising are determined to be unreasonable. 

Formal advertising is defined in section 2-101 of ASPR and means 
procurement by competitive bids and awards as prescribed in Section 
II of ASPR. However, small business procurement is prescribed in 
Section I of ASPR. Section 1-706.2 provides that contracts for total 
or partial set-asides whether entered into by conventional negotiation 
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or by “Small Business Restricted Advertising” are negotiated pro- 
curements, “* * * and shall cite as authority 10 U.S.C. 2304(a) (1) 
in the case of a unilateral determination * * *.” The implementing 
regulation is published in section 3-201 of ASPR. 

Section 3-201.3 of ASPR provides that in the event of a small busi- 
ness set-aside, Section 3-201 authority shall be used in preference to 


any other authority in Section III, Part 2. Section 3-201.3 further 
provides that : 


The authority of this paragraph shall not be to negotiate a reasonable price 
with a low responsible small business bidder whose bid has been determined 
by the contracting officer to be an unreasonable bid under Small Business 
Restricted Advertising procedures. 

Consequently, negotiation with Crown as proposed by Crown for 
a reasonable bid price would be contrary to law. 

The protest is denied. 


[B-192670] 


General Accounting Office—Jurisdiction—Contracts—Contracting 
Officer’s Affirmative Responsibility Determination—General Ac- 
counting Office Review Discontinued—Exceptions 


It is General Accounting Office’s (GAO) policy not to review protests against 
affirmative determinations of responsibility unless fraud is alleged or solicitation 
contains definitive responsibility criteria which allegedly have not been applied. 


Contracts—Protests—Contracting Officer’s Affirmative Responsi- 
bility Determination—General Accounting Office Review Discon- 
tinued—Exceptions—Definitive Responsibility Criteria 


Whether bidder satisfies agency intent to subeontract to minority business enter- 
prise 20 percent of total value of subcontracts under procurement or complies 
with what agency views as best effort to obtain such percentage is definitive 
responsibility criterion reviewable by GAO. 


Bidders — Qualifications — Definitive Responsibility Criteria — 
Minority Subcontracting Requirement 


Contracting officer’s determination was supported by objective evidence received 
from Minority Business Enterprise Subcontracting Evaluation Committee which 
recommended that potential awardee be found responsible in area of Minority 
Business Enterprise Subcontracting Program. GAO has no objection to deter- 
mination in view of facts of record and absence of evidence from protester 
demonstrating that determination lacked reasonable basis. 


In the matter of Mayfair Construction Company, November 28, 
1978: 


Mayfair Construction Company (Mayfair) protests the award of 
a contract pursuant to invitation for bids (IFB) No. 10-0054-8 issued 
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by the National Aeronautics and Space Administration (NASA). 
The IFB called for mechanical and electrical installation on Mobile 
Launcher Platform No. 2 at the John F. Kennedy Space Center. 

Mayfair alleges that Algernon-Blair Industrial Contractors, Inc. 
(Algernon), the low bidder and awardee, received the award under 
the instant procurement because NASA waived, subsequent to bid 
opening, the “minority contractor subcontracting requirements” (“re- 
quirements”). Mayfair believes that such waiver gave Algernon an 
unfair advantage. In addition, Mayfair suggests that Algernon’s ef- 
forts to satisfy these “requirements” were insufficient. Also, Mayfair 
contends that had it not followed these “requirements,” Mayfair would 
have been able to submit a lower bid than that which was submitted 
by Algernon. Further, it is Mayfair’s apparent position that these “re- 
quirements” are mandatory, nonwaivable, and call for at least 20 per- 
cent of the total value of all subcontracts resulting from the instant 
procurement to be performed by minority business enterprises. 

The IFB contains two clauses which concern what Mayfair refers 
to as “minority contractor subcontracting requirements.” The first is 
Article 8—MINORITY BUSINESS ENTERPRISE CONSTRUC- 
TION SUBCONTRACTING (May 1976)—which provides, in per- 
tinent part: 

(a) It is the policy of the Government that minority business enterprises shall 
have the maximum practicable opportunity to participate in the performance of 
Government contracts. 

(b) The Contractor agrees to use his best efforts to carry out this policy in 
the award of his subcontracts to the fullest extent consistent with the efficient 
performance of this contract. * * * 

(c) In keeping with national policy, it is NASA’s objective that a vigorous pro- 
curement program of actively seeking out and soliciting minority firms be ac- 
complished at the prime Contractor and subcontractor levels to ensure their 
equitable participation in this construction effort. It is NASA’s intent that at 
least twenty percent (20%) of the total value of all subcontracts resulting from 


this prime contract shall be awarded to minority business enterprises as defined 
above. * * * 


The second is found in the Additional Instructions and Conditions 
Section, paragraph 30, entitled PRZ-AWARD SURVEY. This para- 
graph, besides setting forth what is expected of the apparent low bid- 
der during the preaward survey, provides, with respect to minority 
subcontracting, the following: 


' A separate Minority Business Enterprise Subcontracting Program Plan shall 
[, at the time of the preaward survey,] be submitted in writing consisting of but 
not limited to: 

(a) A summary of the corporate program for the employment of minority busi- 
ness enterprises. This summary shall include how this program will be carried 
out on this contract if award is made. 
+.(b) A report and verification of the company’s efforts to achieve the 20 per- 
cent minority subcontracting goal. This shall include but not be limited to so- 
licitation procedures, the number of minority firms solicited and their response. 
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(c) The total work to be subcontracted, including a list of all proposed sub- 
contractors both minority and non-minority subcontractors, and their plant ad- 
dresses. This list shall include: 


(i) The value of each subcontract. 
(ii) A summary description of work to be performed. 
(iii) A written certification of the bona fide status of each proposed minor- 
ity subcontractor. 
(iv) Schedule of awards. 


Essentially, Mayfair’s protest is directed at NASA’s affirmative 
determination of Algernon’s responsibility. It is our Office’s policy not 
to review protests against affirmative determinations of responsibility 
unless either fraud is alleged on the part of procuring officials or the 
solicitation contains definitive responsibility criteria which allegedly 
have not been applied. See Central Metal Products, Incorporated, 54 
Comp. Gen. 66 (1974), 74-2 CPD 64; Yardney Electric Corpora- 
tion, 54 Comp. Gen. 509 (1974), 74-2 CPD 376. This policy was 
adopted by our Office because, normally, responsibility determinations 
are based in large measure on the general business judgment of the 
procuring officials and, being subjective, are not readily susceptible to 
reasoned review. Central Metal Products, Incorporated, supra; and 
Keco Industries v. United States, 492 F. 2d 1200, 1205 (1974). How- 
ever, in situations where the question of responsibility revolves around 
a bidder’s meeting or failing to meet certain specific and objective 
responsibility criteria expressed in the solicitation, we will review, to 
the extent possible, the determinations of the procuring officials to see 
if the specified responsibility criteria have been met. See Yardney 
Electric Corporation, supra. 

In the present case, it is our view that the 20-percent minority sub- 
contracting requirement in the first quoted provision specified a goal 
and not a quota and that the subcontracting program plan, report and 
verification requirement and other requirements of the second quoted 
provision set down preconditions of performance and, thus, definitive 
responsibility criterion. Cf. Contra Costa Electric, Inc., B-190916, 
April 5, 1978, 78-1 CPD 268. Therefore, since Mayfair’s allegations call 
into question whether NASA adequately considered Algernon’s ability 
to perform in accordance with this requirement, the question of Al- 
gernon’s responsibility is properly for review by our Office. 

The record discloses that the Minority Business Enterprise Subcon- 
tracting Evaluation Committee (Committee) conducted a preaward 
survey of Algernon which, among other things, concerned the 20-per- 
cent minority subcontracting goal and the amount of effort expended 
by Algernon to achieve such goal. The Committee advised that Al- 
gernon’s Minority Plan (Plan) indicated that it had solicited 37 
minority firms and that seven of those submitted a bid. Also, the Plan 
indicated that all but one of the responding minority firms were not 
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competitive. Consequently, the Committee requested Algernon to re- 
contact minority firms whose type of work was in either the steel, steel 
erection or electrical area. Algernon acceded to this request and advised 
NASA in a letter dated July 27, 1978, of the following : 

We have talked to Keystone, Fandion & Sons and New World Construction 
concerning the fabrication and/or erection on this project. Keystone has advised 
us that due to the nature of the job they did not prepare a subcontract proposal 
for erection services * * *. We have attempted to work with Fandion & Sons to 
see if they could find their error in their previous estimate to us. This has been 
to no avail * * *. We have also attempted to work with New World Construc- 
tion and have been somewhat successful in working the-contract out with him 
due to the price variation * * *. 

We have also attempted to work out the electrical with Fischbach & Moore 
and their minority contract. The price differential at the present time is some- 
what in excess of $30,000, so we have not been successful in this attempt. 
Based on the foregoing, the Committee recommended to the contract- 
ing officer that Algernon be found responsible in the area of the 
Minority Business Enterprise Subcontracting Program. It is apparent 
from the record that the contracting officer concurred with the Com- 
mittee and considered this information, together with that obtained 
during the remainder of the preaward survey, adequate to support an 
affirmative determination of responsibility. 

Our Office will not object to a contracting officer’s determination 
unless it is shown to be without a reasonable basis. See Leasco Informa- 
tion Products, Inc., et. al., 58 Comp. Gen. 932 (1974), 74-1 CPD 314. 
In this instance, there was objective evidence before the contracting 
officer relevant to the definitive responsibility criterion. This in itself 
is sufficient to satisfy our Office’s review standard, The relative quality 
of the evidence is a matter for judgment by the contracting officer, not 
our Office. See Yardney Electric Corporation, supra. 

Accordingly, Mayfair’s protest is denied. 


[[B-192354] 


General Accounting Office—Jurisdiction—Contracts—Disputes— 
On Questions of Law—Facts Undisputed 


Protest against termination of contract is appropriate for review by General 
Accounting Office (GAO) where there are no material facts in dispute and only 
question concerning propriety of termination is one of law. 


Claims — Assignments — Contracts — Bar Against Assignment — 
Waiver When in Interest of Government 


Although assignment of Government contract may violate Anti-Assignment Act, 
Government can recognize assignee as successor in interest if in best interests of 
United States. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 109 


Contracts—Novation Agreements—Rule 


Contract “A” with Federal Aviation Administration (FAA) provided that it 
would run concurrently with contract “B” (also with FAA), and would expire 
upon expiration or termination. of contract “B.” Contract “B” was subsequently 
novated with FAA’s approval. Since general legal effect of contract novation is 
extinguishment of contract and substitution of new one, resulting in discharge of 
transferor, FAA view that novation of contract “B” operated to cause expiration 
of contract “A” under cited provision was not improper. 


Small Business Administration—Authority—Small Business Con- 
cerns—Allocation of 8(a) subcontracts 


Determination to set aside procurement under section 8(a) of Small Business 
Act is matter for contracting agency and Small Business Administration, not 
GAO. 


In the matter of Vialease Corporation, November 29, 1978: 


On July 2, 1976, the Federal Aviation Administration (FAA) 
awarded contract No. DOT-FA-NA-5218 to Vialease Corporation 
(Vialease) for the lease of a parcel of land adjacent to the viaduct at 
Washington National Airport until October 31, 1980. The land was 
to be used to conduct a rental car operation and provide a public 
parking facility. The rental car operation was the subject of contract 
No. DOT-FA-NA-5145, between Vialease and the FAA, which was 
also to expire on October 31, 1980. 

Contract No. -5218 provided in article II.B: 

The period of this Contract DOT-FA-NA-5218 has been established to coin- 
cide with the expiration date of Contractor’s contract DOT-FA-NA-5145 with 
the Government for operation of a car rental concession at the Airport; and 
further, the Parties understand and agree that this Contract DOT-FA-NA-5218 


shall expire immediately upon expiration or termination of Contractor’s afore- 
mentioned concession Contract DOT—FA-NA-5145. 


Contract No. -5145 was novated by Vialease to Dollar Rent-A- 
Car Systems, Inc. (Dollar), on December 16, 1977, with the FAA’s 
approval. On March 22, 1978, Vialease requested the FAA’s approval 
to assign contract No. —-5218 to Corporate Fleet Management, Inc. 
(CFM). The FAA denied the request by letter of April 25 in which 
the FAA also directed Vialease to vacate the property leased under 
contract No. —-5218 by June 30. The basis for that advice was that since 
contract No. -5145 was novated to Dollar, Vialease was no longer 
considered to be operating a rental car concession under that contract, 
and contract No. -5218 accordingly expired by operation of article 
II.B thereof, set out above. Vialease was subsequently advised that the 
FAA proposed to lease the property that had been involved in con- 
tract No. -5218 to Parkington, Inc., for the period beginning July 1, 
1978. 
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Vialease has filed a protest in our Office against the FAA’s actions. 
Vialease contends that the termination of contract No. -5218 was im- 
proper, and the contract should therefore be reinstated, with compensa- 
tion to Vialease for alleged loss of revenue since July 1. In addition, 
Vialease argues that the FAA: should then approve the assignment 
of the contract by Vialease to CFM. Vialease further contends 
that, in any case, the FAA cannot properly award a lease contract to 
Parkington on a sole-source basis without affording Vialease the oppor- 
tunity to compete. 

In a report on the protest, the FAA contends that the termination 
of contract No. -5218 is not appropriate for our review because it in- 
volves a matter of contract administration. See in this connection 
Kaufman DeDell Printing Inc., Reconsideration, B-188054, Octo- 
ber 25, 1977, 77-2 CPD 321. The FAA suggests that the dispute over 
the propriety of the contract termination is, therefore, a matter for 
review under the procedures set forth in the contract’s “Disputes” 
clause. 

Our Office does not generally rule upon matters cognizable under 
a “Disputes” clause. Precision Service & Sales Co., B-186139, April 
16, 1976, 76-1 CPD 263. However, there are no material facts in dis- 
pute here for resolution under such clause. There exists only a question 
of law to be resolved on the basis of the facts of record, i.e., whether 
the novation of contract No. -5145 operated to terminate contract. 
No. -5218 pursuant to article II.B thereof. Therefore, we will con- 
sider the issue presented. 58 Comp. Gen. 167 (1973). 

We note here that the FAA’s report also suggests that Vialease’s 
performance under contract No. -5218 was not satisfactory, and the 
contract could have been terminated for default. However, it is clear 
from the record that the contract was terminated under article II.B, 
and not for default. 

The transfer of a Government contract is prohibited by the Anti- 
Assignment Act, as amended, 41 U.S.C. §15 (1976). However, the 
prohibition is intended for the Government’s protection; therefore, - 
the Government may treat a contract as annulled by an assignment or 
recognize the assignment as the circumstances in a particular case may 
warrant. See B-173331, August 19, 1971; 832 Comp. Gen. 227 (1952). 
Thus, the FAA could properly recognize Dollar as the new contractor, 
as it did here by approving the novation agreement, since such recog- 
nition obviously was determined to be in the best interests of the 
United States. See B-173331, supra; compare Vertical Aviation Trans- 
port Systems, Inc., ASBCA No. 18266, 74-1 BCA § 10,617. 
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In its report, the FAA justifies the termination of contract No. 
5218 under article ITI.B, as follows: 

The novation of Contract DOT-FA-NA-5145 to Dollar resulted in a substitu- 
tion of parties and the termination of all interest of Vialease in and under 
that contract. As a result, Vialease’s right to continue performance under the 
contract was effectively terminated by the approved novation agreement. 

The legal effect of a novation as the term is generally used is the 
substitution of a new agreement or obligation for the old one, which 
is thereby extinguished or discharged. Simpson on Contracts § 206 (2d 
ed., 1965) ; Corbin on Contracts §§ 1293, 1297 (1952). 

Thus, and notwithstanding that the Government may have prop- 
erly exercised its discretion to recognize Dollar as Vialease’s successor 
in interest under contract No. -5145, the novation operated to extin- 
guish that contract and to substitute a new contract between the FAA 
and Dollar, albeit with the same contractual provisions as in the dis- 
charged contract. On that basis, we cannot disagree with the FAA 
view that the novation was tantamount to an “expiration or termina- 
tion” of contract No. -5145 to cause the expiration of contract No. 
-5218 under article II.B thereof. 

In view of the above, the matter of whether the FAA should have 
approved the assignment of contract No. -5218 to CFM is academic. 

In regard to the proposed award of a contract to Parkington, Inc., on 
a sole-source basis to lease the same land involved in contract No. —5218, 
the FAA advises in its report that the contract will be awarded pur- 
suant to section 8(a) of the Small Business Act, 15 U.S.C. § 637 (a) 
(1976). That section authorizes the Small Business Administration 
(SBA) to enter into a contract with any Government procuring 
agency, and the contracting officer of such agency is authorized “in his 
discretion” to let the contract to the SBA under such terms and con- 
ditions as may be agreed upon by the SBA and the procuring activity. 
It is clear, therefore, that the determination to set aside a procurement 
and to award a contract under section 8(a) is a matter within the 
sound discretion of the contracting agency and the SBA. Communi- 
cology, Inc.; Ocean Technology, Inc., B-191486, B-191581, April 18, 
1978, 78-1 CPD 302. 

The protest is denied. 


[B-192668] 


Contracts—Protests—Timeliness—Negotiated Contracts—Solicita- 
tion Improprieties 


Protest after award that terms of request for proposals (RFP) did not permit 
open competition is untimely. Under General Accounting Office (GAO) Bid Pro- 
test Procedures, protests based on apparent improprieties in RFP must be filed 
before closing date for receipt of proposals. 
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Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Date Basis of Protest Made Known to Protester 


Protest that, regardless of terms of RFP, preferential treatment previously given 
other firms precluded fair consideration of any proposal protester might submit is 
untimely. Protester knew basis for protest when it received RFP, and did not file 
protest within 10 working days thereafter as required by GAO Bid Protest Pro- 
cedures. 


Contracts—Protests—Persons, etc. Qualified to Protest—Interested 
Parties—Potential Subcontractors 


Prospective offeror which did not timely protest terms of RFP and chose not to 
submit proposal is not “interested party” to protest later that awardees received 
preferential treatment from Government. Class of parties eligible to protest al- 
leged preferential treatment consists essentially of disappointed offerors, No 
such parties have protested or indicated that protester is authorized to protest 
on their behalf, 


Contracts—Protests—Conferences—Request Denied—Protest Not 
for Consideration on the Merits 


Where merits of protest are not for consideration because some issues are untimely 
and protester is not interested party to raise others, no useful purpose would be 
served by holding bid protest conference. 


In the matter of Die Mesh Corporation, November 29, 1978: 


Die Mesh Corporation has protested the awards of contracts for 
the design of electric and hybrid passenger vehicles to four companies. 
The protester alleges essentially that (1) the procurement was not open 
because all interested parties were not given an opportunity to submit 
proposals, and (2) there was preferential treatment by the Govern- 
ment in that several of the contractors have previously received elec- 
tric vehicle contracts; one of the contractors lacks adequate facilities 
and some of its principals were previously associated with another 
company which received an electric vehicle design study contract; and 
another of the contractors is a foreign company, and should not be re- 
ceiving U.S. taxpayers’ dollars. 

While Die Mesh repeatedly complains of various actions by the 
Department of Energy, the procurement was actually conducted by the 
California Institute of Technology’s Jet Propulsion Laboratory under 
a prime contract (No. NASA 7-100) with the National Aeronautics 
and Space Administration (NASA). The relief requested is that the 
project be stopped and a thorough investigation conducted. 

In its September 18, 1978, report to our Office, NASA asserts that 
Die Mesh is not an interested party to protest, and that this subcon- 
tract protest is not for consideration in any event under the standards 
enunciated in Optimum Systems, Inc., 54 Comp. Gen. 767 (1975), 
75-1 CPD 166, where our Office stated that we would review subcon- 
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tract protests only in certain limited circumstances. Also, NASA ques- 
tions the timeliness of the protest. 

As for the protester’s first argument, NASA points out that the pro- 
curement was synopsized in the Commerce Business Daily on Octo- 
ber 25, 1977, that by letters of October 28, 1977, 342 organizations and 
individuals were invited to a presolicitation conference, and that 177 
copies of the request for proposals (RFP) were issued on January 31, 
1978. In this regard, Die Mesh has stated that it was perfectly capable 
of submitting a proposal under the RFP, but believed that it would 
have been futile to do so in light of the preferential treatment given to 
certain companies in previous procurements. 

If the protester’s argument is that the terms of the RFP did not 
permit full and free competition, or precluded Die Mesh from com- 
peting, it is untimely, because under section 20.2(b)(1) of our Bid 
Protest Procedures, 4 C.F.R. Part 20 (1977), protests based upon 
apparent improprieties in an RFP must be filed prior to the closing 
date for receipt of proposals. If the protester’s argument is that re- 
gardless of the terms of the RFP, any proposal it submitted would 
not receive fair consideration in light of the preferential treatment 
previously given other firms, it is again untimely, because Die Mesh 
knew this basis for protest when it received the RFP, and protests 
other than those based upon solicitation improprieties must be filed 
within 10 working days after the basis for protest is known or should 
have been known, whichever is earlier. Section 20.2 (b) (2), Bid Protest 
Procedures. 

As for the allegation that the successful offerors received preferen- 
tial treatment, NASA points out that by choosing not to submit a 
proposal, Die Mesh effectively removed itself as an interested party 
to protest these issues, because even assuming that preferential treat- 
ment occurred, the protester could not have been hurt by it. Die Mesh 
responds that it has an interest in the procurement because it has 
been “intricately: involved” in electric vehicle development for a num- 
ber of years and was a vocal proponent of the Electric and Hybrid 
Vehicle Research, Development and Demonstration Act. 

We have stated that to protest the award of a Government contract 
is “a serious matter.” Cessna Aircraft Company et al., 54 Comp. Gen. 
97, 111 (1974), 74-2 CPD 91. Protests often delay the Government’s 
procurement of necessary goods and services, and sometimes have a 
very substantial economic impact not only on the protester but also 
on other involved parties. We therefore believe, as indicated in sec- 
tion 20.1(a) of our Bid Protest Procedures, that a party must be 
“Gnterested” in order to have its protest considered by our Office. 
Determining whether a particular party is sufficiently interested in- 
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volves consideration of the party’s status in relation to the procure- 
ment (e.g., prospective bidder or offeror; bidder or offeror eligible 
for award; bidder or offeror not eligible for award; nonbidder or 
nonofferor) and the nature of the issues raised. See, generally, Ameri- 
can Satellite Corporation, B-189551, April 17, 1978, 78-1 CPD 289. 

Where the issues raised in a protest involve which of several com- 
peting bidders or offerors should properly have received the award, 
we believe that, in general, a party which would not be eligible for 
award in any event is not sufficiently interested to protest. See, for 
example, Kleen-Rite Janitorial Service, Inc., B-178752, March 21, 
1974, 74-1 CPD 139 (company which is not eligible 8(a) firm is not 
interested party to protest amount of contracts let to specific 8(a) 
firm); DoAll Iowa Company, B-187200, September 23, 1976, 76-2 
CPD 276 (large business protesting agency’s determination that 
awardee under total small business set-aside has capacity to perform 
contract) ; Hlec-Trol, Inc., 56 Comp. Gen. 730 (1977), 77-1 CPD 441 
(nonbidding party, with mere expectation of receiving subcontract 
award, protesting evaluation of bids on prime contract) ; Comspace 
Corporation, B-189516, October 17, 1977, 77-2 CPD 296 (suspended 
firm alleging Government negotiated with it in bad faith and pro- 
testing awards to another offeror) ; and American Satellite Corpora- 
tion, supra (prospective subcontractor protesting that there was 
insufficient competition for prime contract award). 

In some instances, a nonbidding entity has been considered suffi- 
iently interested to protest concerning which bidder or offeror should 
properly have received the award. Many of these cases involve some 
type of organization which, although not a competitor for the contract, 
arguably has a substantial economic interest in the outcome of the 
procurement. For example, a parents’ association was held to be an 
interested party to protest the award of a contract for operation of a 
day care center where its members’ fees accounted for approximately 
15 percent of the total operation cost of the center, and nearly one- 
third of the contract price. Department of Labor Day Care Parents 
Association, 54 Comp. Gen. 1035 (1975), 75-1 CPD 353. As pointed 
out in that decision, other such cases have involved labor unions and 
civic and trade associations. Also, as noted in Elec-Trol, supra, in 
some instances a subcontractor may be sufficiently interested to pro- 
test a prime contract award. 

However, it is not enough merely to be an individual employee of 
a disappointed bidder or offeror (Dale Chlouber, B-190638, Decem- 
ber 20, 1977, 77-2 CPD 484), two concerned taxpayers (A. Kenneth 
Bernier and C. J. Willis, B-186502, July 19, 1976, 76-2 CPD 56), a 
concerned citizen (Patti R. Whiting, B-187286, September 29, 1976, 
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76-2 CPD 298), a consultant who is concerned about Government 
procurement matters but does not represent any participant in the 
protested procurement (Kenneth R. Bland, Consultant, B-184852, Oc- 
tober 17, 1975, 75-2 CPD 242), or a former Government purchasing 
agent concerned about whether adequate supplies will be furnished 
to the Government under the protested contract (Barbara L. Bayliss, 
B-188751, July 6, 1977, 77-2 CPD 8). 

In the present case, the protester states it is concerned about electric 
vehicle development but chose not to submit a proposal in this pro- 
curement. It is evident that the direct and substantial economic in- 
terests at stake are not those of Die Mesh, but rather those of offerors 
which participated in the procurement and did not receive awards. 
As indicated in American Satellite Corporation, supra, Die Mesh’s 
interests are too remote for it to be considered an interested party 
because there are other intervening parties with more direct and sub- 
stantial interests. Stated another way, we believe the interests in- 
volved in the procurement are adequately protected by limiting the 
class of parties eligible to protest to disappointed offerors (and, 
possibly, specially interested organizations or subcontractors). No 
such parties have protested, nor is there any indication that they have 
authorized Die Mesh to protest on their behalf. 

In its August 16, 1978, letter of protest, Die Mesh requested a “full 
and open hearing.” In this regard, the conferences held pursuant to 
section 20.7 of our Bid Protest Procedures are informal meetings; 
our Office does not conduct formal hearings in bid protest cases. See 
Julie Research Laboratories, Inc., 55 Comp. Gen. 374, 387-388 (1975), 
75-2 CPD 232. The merits of the present protest are not for considera- 
tion, and we believe no useful purpose would be served by holding 
a conference in this case. See Rushton Industrial Construction, B- 
191825, June 12, 1978, 78-1 CPD 427. 

In view of the foregoing, it is unnecessary to decide whether this 
subcontract protest is properly for consideration under the criteria 
of Optimum Systems, supra. 

The protest is dismissed. 


(B-191321] 


Appropriations—Permanent Indefinite—Judgments—Availability 
for Retirement and Insurance Deductions 


Employee recovered judgment in U.S. District Court providing for backpay and 
specifically calling for payment of Government’s contribution to Civil Service 
Retirement Fund. Where judgment specifically provides for payment of Gov- 
ernment’s contribution to Civil Service Retirement Fund or similar funds, that 
contribution may be paid from Judgment Fund created by 31 U.S.C. 724a. 
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Appropriations—Judgments—Agency Appropriations—Availabil- 
ity for Retirement and Insurance Deductions 


Where judgment entered in favor of employee calls for payment of backpay, 
but does not specifically mention or provide for payment of Government’s con- 
tribution to Civil Service Retirement Fund, that contribution may be paid from 
agency appropriations. B-124720, May 15, 1961, overruled. 


In the matter of Dr. Katsura Fukui—Payment of Judgment, 
November 30, 1978: 


This matter arises from a request for the certification of a judg- 
ment for payment from the Judgment Fund created by 31 U.S.C. 
§ 724a. 

By letter of December 13, 1977, from Ms. Barbara Allen Babcock, 
Assistant Attorney General, Civil Division, Department of Justice, 
the “Stipulation of Compromise and Dismissal,” in Katsura Fukui v. 
Secretary of the Air Force, et al., Civil Action No. 75-5208-G, United 
States District Court for the District of Massachusetts, was submitted 
to this Office for certification and payment. Under the terms of the 
Stipulation, plaintiff Fukui was to be paid the net amount of $26,691, 
and $2,009 was to be deposited on plaintiff’s behalf as his contribution 
to the Civil Service Retirement Fund. Additionally, $2,009 was to be 
deposited in the Civil Service Retirement Fund as the Government’s 
or employer’s contribution. 

During the review of the stipulation prior to certification, our deci- 
sion B-127420, May 15, 1961, was considered. In that decision we held 
that no appropriation was available to pay the Government’s contri- 
bution to the Civil Service Retirement Fund where such contribution 
became due incident to backpay awarded in a Court of Claims Judg- 
ment. Because we believed that it was desirable to reexamine that 
decision, we certified that part of the Stipulation calling for the pay- 
ment to plaintiff Fukui and for the payment of his contribution to 
the Civil Service Retirement Fund. This decision considers whether 
or not the remainder of the Stipulation may be certified for payment. 

The act of July 27, 1956, as amended by chapter XIV of Public 
Law 95-26, May 4, 1977, 91 Stat. 61, 96, 31 U.S.C. § 724a, provides, in 
pertinent part that: 

There are appropriated, out of any money in the Treasury not otherwise ap- 
propriated, such sums as may be necessary for the payment, not otherwise pro- 
vided for, as certified by the Comptroller General, of final judgments, awards, 
and compromise settlements, which are payable in accordance with the terms 


of sections 2414, 2517, 2672, 2677 of Title 28, together with such interest and 
costs as may be specified in such judgments or otherwise authorized by law * * *. 


There is no question that the amounts owed to plaintiff Fukui under 
the terms of the Stipulation were payable from the above appropria- 
tion. These were in fact paid from it, including Mr. Fukui’s contri- 
bution to the Civil Service Retirement Fund. 

A review of B-124720, May 15, 1961, shows that the judgment in- 
volved there was silent regarding payment of the Government’s con- 
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tribution. That is not the case here, because the Stipulation specifically 
calls for the payment of the Government’s contribution. We believe 
that that specific provision distinguishes the instant case from our 
prior holding. Since there is no specific restriction in 31 U.S.C. § 724a 
barring the payment, when a, judgment or compromise generally quali- 
fies for payment, under 31 U.S.C. § 724a, if it provides for payment of 
the Government’s contribution to the Civil Service Retirement Fund, 
or any similar fund, that payment may be made from the Judgment 
Fund created by that section. This holding also satisfies the literal 
requirements of 5 U.S.C. § 8334(a) (1) (1976) that the Government’s 
contribution be paid “from the appropriation or fund used to pay the 
employee” and it is not in conflict with the theory that the Judgment 
Fund may be used only for payments to or on behalf of a judgment 
creditor. 

Although the specific issue raised in the instant case is thus settled, 
we believe that the basic holding of B-124720, May 15, 1961, must be 
reexamined. The specific provision calling for payments into the Civil 
Service Retirement Fund, 5 U.S.C. § 8334 (1976), provides, in perti- 
nent part, that: 

(a)(1) The employing agency shall deduct and withhold 7 percent of the 

basic pay of an employee, 7144 percent of the basic pay of a Congressional em- 
ployee, a law enforcement officer, and a firefighter, and 8 percent of the basic 
pay of a Member. An equal amount shall be contributed from the appropriation 
or fund used to pay the employee or, in the case of an elected official, from an 
appropriation or fund available for payment of other salaries of the same office 
or establishment. * * * 
Under normal circumstances, an employee’s salary and the Govern- 
ment’s contribution to the Civil Service Retirement Fund are paid 
at the same time, and there are no obstacles to making both payments 
from the same “appropriation or fund.” The problem arises when an 
employee receives backpay either because he is reinstated following 
a termination or his salary is retroactively adjusted. 

Most retroactive payments are made under one of the following 
statutes, the Back Pay Act of 1966, 5 U.S.C. § 5596 (1976) ; the Vet- 
erans Preference Act, 5 U.S.C. § 7701 (1976); or Title VII of the 
Civil Rights Act of 1964 as amended, 42 U.S.C. § 2000e-16 (Supp. IT, 
1972). Under all three of these Acts, when an employee is restored 
or his salary is adjusted, the service of the employee is valid service, 
at the adjusted pay rate, for all purposes. Once the employee’s contri- 
bution to the Civil Service Retirement Fund is made, the Government’s 
obligation to pay an annuity, if the employee eventually otherwise 
qualifies, arises. That obligation is not impaired or disminished because 
the Government fails to make its equal contribution to the Retirement 
Fund. The only consequence of the failure of the Government to con- 
tribute is that unfunded liability of the Civil Service Retirement 
Fund is increased. 
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In B-124720, May 15, 1961, with the judgment silent as to payment 
of the Government’s contribution, we held that it could not be paid 
from the agency’s regular appropriations because appropriations are 
not available for the payment of judgments unless specifically au- 
thorized, and because that appropriation was not the same one that 
was used to pay the employee’s salary. We no longer believe that either 
reason is valid. 

Since the judgment did not provide for the payment of the Gov- 
ernment’s contribution, it is not truly part of the judgment. The Gov- 
ernment’s obligation to pay its contribution to the Civil Service 
Retirement Fund does not arise from the judgment, but from the fact 
that the employee receives full retirement credit for the service effected 
by the judgment. Therefore, since the payment is not part of the 
judgment, the rationale that regular appropriations are not available 
for the payment of judgments does not apply. 

Additionally, we no longer believe that the language of 5 U.S.C. 
§ 8334 requiring that the Government’s contribution come from the 
appropriation or fund used to pay the employee’s salary must be read 
that restrictively. If a payment of backpay is made following an 
administrative finding or settlement under any of the remedial pro- 
visions cited above, then the employee’s salary and the Government’s 
contribution will actually be paid from the same appropriation. Al- 
though that would not be literally true if the retroactive salary pay- 
ment was paid from the Judgment Fund appropriation created by 
31 U.S.C. § 724a, and the Government’s contribution was paid from the 
agency’s appropriation, we believe that it would comport with the 
expressed intent of the Congress. In Public Law 91-93, October 20, 
1969, 83 Stat. 136, the Congress made it clear that increases in the 
unfunded liability of the Civil Service Retirement Fund were not to 
be permitted. That Act added subsections (f) and (g) to 5 U.S.C. 
§ 8348. Subsection (f) provides that any statute authorizing new or 
more liberal annuity payments, extension of retirement coverage to 
new groups, or increases in the pay used to compute retirement bene- 
fits would be deemed to authorize appropriations to the Civil Service 
Retirement Fund to fund the new liability thereby created. Subsec- 
tion (g) authorizes the Secretary of the Treasury to transfer money 
from the Treasury to the Retirement Fund at the end of each fiscal 
year to pay the interest on the unfunded liability as well as the cost 
of military service credit. Taken together, these provisions express a 
congressional mandate limiting further increases in the unfunded 
liability of the Retirement Fund. See Senate Report 91-339, 91st 
Cong., 1st Sess., August 1, 1969. We believe that the above materials 
provide a more than sufficient basis for revising our interpretation of 
5 U.S.C. § 8334(a) (1). In arriving at the above conclusion, we did 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 119 


not overlook the fact that Public Law 91-93 did not require a change 
from a static normal cost to a dynamic cost projection. 

We also note that when B-124720, May 15, 1961, was decided, neither 
the Court of Claims nor the United States district courts could render 
complete relief to a separated employee. Under 28 U.S.C. § 1491 as it 
was then written, the Court of Claims could only award money judg- 
ments; it could not order that an employee be restored. The opposite 
was true for the district courts; they could order employees restored 
but could not award money judgments for backpay. The Court of 
Claims which entered the judgment involved in B-124720, May 15, 
1961, could do nothing but enter a money in favor of the separated 
employee; they could not order that he be restored to duty. This is no 
longer the case. Now the Court of Claims may order that an employee 
be reinstated, and the district courts may award backpay, up to its 
jurisdictional limit. See section 1 of Public Law 92-415, August 29, 
1972, 86 Stat. 652, and Public Law 88-519, August 30, 1964, 78 Stat. 
699, 28 U.S.C. § 1346. 

In the circumstances we now believe that under the above rule, an 
agency appropriation generally available for salaries and expenses 
may be used to pay the Government’s contribution to the Civil Service 
Retirement Fund as part of retroactive relief given to an employee 
by the courts. The appropriation to which the payment should be 
charged should be the appropriation that would have been charged had 
the agency made the payment when it was originally due. If, because 
of the amount of time involved in the retroactive relief, more than 
one appropriation is involved, the charge should be apportioned among 
all of the appropriations covered. 

In summary, B-124720, May 15, 1961, is overruled and will no 
longer be followed. If an otherwise qualifying judgment awards an 
employee backpay and specifically provides for the payment of the 
Government’s contribution to the Civil Service Retirement Fund or 
similar funds, then that contribution must be paid from the Judg- 
ment Fund created by 31 U.S.C. § 724a. If the judgment is silent as 
to payment of the Government’s contribution, then that contribution 
shall be paid from the agency’s appropriations. 


[B-191871] 


Contracts—Negotiation—Two-Step Procurement—Technical Pro- 
posal Acceptability—Acceptance Propriety—Protest Timeliness 


While protester might have known prior to opening of step-two bids that com- 
petitor’s technical proposal was determined acceptable under step one of two-step 
procurement, protest alleging unacceptability of competitor’s technical proposal 
filed after bid opening is timely since protester did not know specific grounds 
of protest until after bid opening. Protester is not required to file Freedom of 
Information Act request to discover grounds for protest before step-two bid 
opening. 
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Bids—Two-Step Procurement—Technical Proposals—Acceptability 


Agency is not obligated to reject step-one technical proposal which does not in- 
clude material required by solicitation, since applicable regulations permit agency 


to request omitted information and to determine acceptability of proposal after 
submission of that information. 


Bids—Two-Step Procurement—Technical Proposals—Deviations— 
Susceptible of Correction 


Contracting officer’s acceptance of technical proposal submitted under first step of 
two-step procurement was proper exercise of discretion since proposal was de- 
termined susceptible of being made acceptable and there is no evidence that 
determination was unreasonable or made in bad faith. In determining accept- 
ability of proposal, contracting officer may consider all circumstances, including 
magnitude of changes needed as well as whether Government time and effort and 


accompanying technical risk can be justified by resulting increase in price 
competition. 


Contracts—Negotiation—Two-Step Procurement—First Step— 
Purpose 


Step one of two-step procurement is qualifying rather than competitive phase 
which contemplates qualification of as many sources as possible. 


Contracts—Negotiation—Competition—Discussion With All Of- 
ferors Requirement—Technical Transfusion or Leveling 

Allegation that agency tranfused to other offeror protester’s solutions to prob- 
lems relating to accessibility and material is without merit as agency has denied 
telling competitor of protester’s solutions and record shows that protester’s 


accessibility solution was not unique and material it intended to use was known 
to agency and to industry prior to issuance of RFTP. 


Bids—Two-Step Procurement—Specifications—Revision—Pro- 
priety 


Specification changes made to enhance competition and which reflect agency’s 


actual minimum needs are not improper merely because they were advantageous 
to one offeror. 


Contracts—Awards—Small Business Concerns—Set-Asides— 
Administrative Determination 


Decision as to whether particular procurement should be set aside for small 
business is within discretion of contracting agency. 
Contracts—Protests—Timeliness—Issues Not Related to Protest 
Basis—First Raised at Conference on Protest 

Protest allegation first raised at bid protest conference is untimely since it was 


neither made within 10 working days after basis of protest was known nor 
related to issues timely filed. 


In the matter of Guardian Electric Manufacturing Company, Novem- 
ber 30, 1978: 


This protest primarily involves the validity of the Army’s determi- 
nation that Bendix Corporation’s (Bendix) technical proposal was 
susceptible of being made acceptable, and therefore qualified for 
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discussions under step one of a two-step formally advertised 
procurement. 


Background 


On February 1, 1978, the United States Army Aviation Research 
and Development Command (Army) issued a Request for Technical 
Proposals (RFTP) as the first step of a two-step formally advertised 
procurement. The RFTP requested technical proposals for two con- 
figurations of a grip assembly for use in Black Hawk and Cobra 
Army helicopters. The pilot controls the aircraft through these grip 
handle assemblies which are located at the end of the helicopter’s con- 
trol “stick.” In addition to providing a grasping surface, the grip 
contains several switch assemblies which control important functions 
like communications and gun firing. 

By the amended closing date of March 6, technical proposals were 
received from Bendix and Guardian Electric Manufacturing Com- 
pany (Guardian), the protester. The technical proposals were 
evaluated and discussions held with both firms. Also during the evalua- 
tion period, four amendments were issued to the RFTP which, among 
other things, changed some of the switch assembly requirements, re- 
laxed some tolerances and clarified the specifications. 

On April 14, 1978, after the Army determined that both proposals 
were technically acceptable, a step-two invitation for bids (IFB) was 
issued to each firm with bid opening scheduled for May 1. Bendix 
submitted the low bid at $459,746.29, while Guardian bid $467,588.00. 
Guardian then filed a request to the Army under the Freedom of 
Information Act, 5 U.S.C. 552 (1976), for access to the Bendix pro- 
posal, Upon receiving the information, Guardian filed the instant 
protest. We have received and considered submissions from Guardian, 
the Army and Bendix in connection with this matter. 

Basically, it is Guardian’s position that Bendix’s proposal, as ini- 
tially submitted, was nonresponsive as it was not in the required format 
and technically unacceptable since Bendix proposed a grip to be manu- 
factured out of a butyrate material, and the proposed design did not 
provide for access to the switch assemblies. Instead of rejecting 
Bendix’s proposal, the protester complains, the Army held discussions 
with Bendix and transfused Guardian’s solutions to the access and 
material problems to Bendix, thereby enabling that firm to prepare a 
second proposal which could meet the Army’s requirements. In addi- 
tion, Guardian contends that the procurement should have been set 
aside for small business and alleges that even with the Army’s “help” 
the final Bendix proposal is unacceptable because it contains an ambi- 
guity regarding the material to be used in manufacturing the grip. 
All this leads Guardian to the conclusion that it has submitted the 
only technically acceptable proposal and that the Bendix proposal 
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should have been rejected and sole-source negotiations conducted 
with it. 
Timeliness of the Protest 


The Army argues that Guardian’s protest, which was not filed 
until after bids were opened on May 1, is untimely under our Bid 
Protest Procedures. It is the agency’s view that when the step-two 
IFB was issued on April 14 Guardian should have known that the 
Bendix technical proposal, which constituted Guardian’s only com- 
petition, was determined to be acceptable and should have taken steps 
to obtain the information needed to protest the agency’s action. It 
appears that the Army favors a rule in two-step procurements that 
would require a protester to request access to a competitor’s proposal 
or other information within 10 days from the date it knew that the 
proposal was determined to be acceptable under step one. 

Although Guardian may have been aware that Bendix’s technical 
proposal had been accepted when it was not approached for negotia- 
tions pursuant to Defense Acquisition Regulation (DAR) § 2-503.1 
(h) (1976 ed.) and the IFB was issued, it is significant that the 
agency did not issue any public notice that indicated Bendix could 
participate in step two and that the Bendix proposal was not avail- 
able for public inspection. Thus, at that time Guardian could not have 
been aware of the specific grounds of protest without filing some type 
of request for information with the agency. 

Our Bid Protest Procedures do not provide any specific time limit 
for filing such requests and we do not believe that the agency’s pro- 
posed rule is appropriate for use in two-step procurements. We held 
in Hyster Company, 55 Comp. Gen. 267 (1975), 75-2 CPD 176, that 
our Office will consider protests against agency action under step one 
of a two-step procurement even if filed after bid opening under 
step two as long as the protester does not have a prior opportunity to 
know the specific basis of protest. In Hyster Company, supra, as in 
this case, the protester did not request information concerning a com- 
petitor’s technical proposal until after bid opening under the second 
step. We believe that it would be disruptive of the two-step procure- 
ment process, which does not provide for public availability of tech- 
nical proposals (see DAR § 2-503.1(c) (i)), to require protesters to 
attempt to obtain information regarding competing technical propo- 
sals during the procurement process prior to the opening of step-two 
bids. This is not inconsistent with our holdings in Access Corporation, 
B-189661, February 3, 1978, 78-1 CPD 100, and /ngersoll-Rand Com- 
pany, B-189071, October 3, 1977, 77-2 CPD 254, where arguments 
raised after bid opening under step two were determined untimely 
because in both Access and Ingersoll-Rand the protesters were or 
should have been aware of the specific bases of protest at the close 
of step one. 
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Responsiveness and Acceptability of Bendix Proposal 


Guardian contends that Bendix’s technical proposal, as initially 
submitted, was “materially nonresponsive” to the specific require- 
ments of the RFTP as well as technically unacceptable and should 
have been rejected pursuant to DAR § 2-503.1(e) which states that 
any proposal which modifies or fails to conform to the essential re- 
quirements or specifications of the RFTP shall be considered nonre- 
sponsive and categorized as unacceptable. More specifically, Guardian 
argues that the Bendix proposal was nonresponsive because it was not 
accompanied by a separate, bound, detailed and contractually binding 
specification as required by paragraph 6b(1) of the RFTP and did 
not include detailed engineering drawings and narrative descriptions 
of the design approach and of its proficiency in grip design and manu- 
facture as required by RFTP paragraphs 6b (2), (3) and (4). 

The Army acknowledges that the Bendix proposal, as originally 
submitted, lacked the items listed by the protester. However, it takes 
the view that these items were in the nature of administrative details 
and did not prevent the Bendix proposal from being classified under 
DAR § 2-503.1(e) (ii) as reasonably susceptible of being made ac- 
ceptable with additional information which would not change the 
basic proposal. 

It is clear that these deficiencies could be cured by the submission 
of additional information. Thus, under DAR § 2-503.1(e), the agency 
was not obligated to reject the Bendix proposal and properly could 
request that Bendix submit the missing material for subsequent eval- 
uation. See, e.g., 51 Comp. Gen. 85 (1971). 

Similarly, we do not believe that the technical deficiencies in Ben- 
dix’s initial proposal required rejection of that proposal. The pur- 
chase description contained in the RFTP provides: 

3.3.1 Design and Construction. * * * The head modules shall be removable for 
access to the switches and wiring connections contained therein. A means shall 
also be | provided for removing -and replacing switches in the main body 
week ‘Metateuintthiy: The grip assembly is designed to permit ease of main- 


tenance at field level, including replacement of switches, wiring and associated 
parts without damage, and without the use of special tools and techniques. 


In response to this requirement Bendix proposed to mold the grip 
body without a removable section for access to three of the switch 
assemblies. Instead Bendix indicated that switches could be removed 
by heating the grip and pulling them out. with a suitable tool. 

The Army was not satisfied with this approach and informed Ben- 
dix of its views during discussions held with Bendix in mid-March. 
Bendix then revised its design to include an access panel in front of 
the grip body below the switches. 

The purchase description in the RFTP did not require that the grips 
be molded of a particular material, but specified that the grips must 
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meet certain criteria regarding weight, strength, resistance to mois- 
ture, etc. Bendix, in its initial proposal, indicated that it intended to 
mold its grip from a butyrate material. It was the Army’s view that 
this material would not meet the specified performance criteria and 
Bendix was so informed. Bendix then altered its design to provide for 
the use of glass filled polypropylene. 

Guardian asserts that Bendix’s initial proposal was technically un- 
acceptable because, as indicated above, it did not provide for access 
to the switch assemblies as required by the RFTP and proposed to 
mold the grip from butyrate which is an unacceptable material. Since 
these deficiencies go to the very heart of Bendix’s proposed grip de- 
sign and could not be cured without a major proposal rewrite and re- 
design, Guardian urges that the proposal could not be classified as 
reasonably susceptible of being made acceptable pursuant to DAR 
§ 2-503.1(e) (ii) but should have been rejected as unacceptable pur- 
suant to DAR § 2-503.1(e) (iii). 

In support of its position Guardian points to the evaluation record 
where it is indicated that the initial Bendix proposal was found to be 
“unacceptable” because of the proposed use of butyrate and the lack 
of accessibility. Further, in this connection Guardian notes that evalu- 
ation memoranda which concern the classification of Bendix’s pro- 
posal “as susceptible of being made acceptable” appear to deal only 
with “administrative deficiencies” which pertain to the form of the 
proposal rather than the technical deficiencies relating to the use of 
butyrate and lack of accessibility. 

Here Guardian notes that there are only three categories under 
DAR §2-503.1(e) ; namely, (i) acceptable, (ii) susceptible of being 
made acceptable, and (iii) unacceptable. Thus, Guardian concludes 
that since the record shows that the Army actually. determined that 
the Bendix proposal was “unacceptable,” DAR § 2-503.1(e) (iii) man- 
dated its rejection. ; 

Although Guardian is correct in its observations regarding the use 
of the term “unacceptable” in the evaluation memoranda we do not 
believe agency technical personnel used the term to indicate that the 
total proposal was unacceptable. The record shows that they merely 
considered Bendix’s approach to the material to be used and to accessi- 
bility to be unacceptable. Even though the contracting officer’s memo- 
randum for record does not specifically list the technical deficiencies 
in the Bendix proposal, we cannot conclude that he was unaware of 
the technical problems when the determination to hold discussion with 
Bendix was made. It is clear from the record and the actions of the 
agency that although the Bendix proposal was unacceptable in certain 
respects, the initial proposal, as an entity, was considered susceptible 
of being made acceptable under DAR § 2-503.1(e) (ii) and qualified 
for discussions. 
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The two-step formal advertising procedure -described in DAR 
§ 2-501, et seg. combines the benefits of competitive advertising with 
the flexibility of negotiation. Page Airways, B-185166, July 29, 1976, 
76-2 CPD 95, and cases cited therein. The first step of the procedure 
contemplates the qualification of as many technical proposals as possi- 
ble under negotiation. 50 Comp. Gen. 346 (1970). This procedure re- 
quires that first step technical proposals comply with the basic require- 
ments of the specification, but does not require compliance with all 
specification details. 51 Comp. Gen. 85, swpra. Our Office has held that 
questions as to whether technical proposals submitted under two-step 
procedures are deficient and whether they are reasonably susceptible 
of being made acceptable without major revision are basically matters 
requiring the judgment and expertise of technically qualified person- 
nel. METIS Corporation, 54 Comp. Gen. 612 (1975), 75-1 CPD 44. 
We will ordinarily accept the considered judgment of the procuring 
agency’s specialists and technicians as to the adequacy of a technical 
proposal, unless it is clearly shown that the agency action was errone- 
ous, arbitrary, or not made in good faith. Coastal Mobile and Modular 
Corporation, B-183664, July 15, 1975, 75-2 CPD 39. 

In this instance Guardian argues that the Army’s action in not re- 
jecting the initial Bendix proposal was arbitrary and unreasonable. 
It is Guardian’s view that the defects regarding material and accessi- 
bility could not be rectified by the submission of additional data or 
clarifying language. Rather, Guardian insists that these defects con- 
cerned essential performance characteristics and that their correction 
required a major redesign. 

There is no question that the changes required to make the Bendix 
proposal acceptable in the areas of material and accessibility were of 
a substantial nature and did relate to the basic design offered by Ben- 
dix. However, we do not believe the agency is in every instance pre- 
vented from conducting discussions with an offeror whose proposed 
design is deficient in these respects. Here, although some changes in 
the grip design were needed to qualify Bendix for the step-two compe- 
tition the agency reports that these changes did not represent a signifi- 
cant amount of effort or technical risk for the Government. It is our 
view that the determination of whether changes needed to qualify a 
proposal under step one of a two-step procurement are so basic as to 
require it to be rejected is one which must be made in light of all the 
facts and circumstances. The matters to be considered are not just 
related to the magnitude of the changes versus the basic design of the 
proposal but whether those changes and the time and effort needed to 
effectuate them as well as the accompanying technical risk can be justi- 
fied by the resulting increase in competition under step two. 

In view of the fact that price competition would have been elimi- 
nated (DAR § 2-503.1(e) repeatedly expresses concern over the pres- 
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ervation of price competition) if the Bendix proposal were rejected 
and since the agency viewed technical risk as slight, we do not believe 
that the Army abused its discretion in judging Bendix’s proposal as 
susceptible of being made acceptable despite its technical shortcom- 
ings. See generally 51 Comp. Gen. 372 (1971). Nor do we share Guard- 
ian’s concern over the fairness of permitting Bendix to improve its 
weaker proposal. Step one of a two-step procurement is a qualifying 
rather than competitive phase which contemplates the qualification of 
as many sources as possible. 50 Comp. Gen. 346 supra; 51 Comp. Gen. 
372, supra. Proposals are classified as either acceptable or unacceptable 
on their own merits and are not in competition with other proposals 
submitted. Struthers Electronics Corporation, B-186002, September 10, 
1976, 76-2 CPD 2381. 


Technical Transfusion 


Guardian maintains that its solutions to the problems of accessi- 
bility and material were improperly transfused to Bendix by the 
Army during discussions. In support of its position Guardian directs 
our attention to Procurement Consultants, Incorporated, B-181779, 
December 10, 1974, 74-2 CPD 321, where we defined technical trans- 
fusion as the conveying, either directly or indirectly, during negotia- 
tions of a better approach or solution to a problem by the Government 
negotiators. 

In regard to the accessibility problem, Guardian alleges that the 
Army directed Bendix to provide an access cover which was func- 
tionally similar to that proposed by the protestor. Although Guardian 
does not contend that the use of an access cover for switch removal is 
unique, it expresses “suspicion” that, given the number of options 
available to solve this problem, Guardian would “choose” this option 
after discussion with Army personnel. Further, Guardian notes that 
Bendix in its initial proposal suggested that if its design, which re- 
quired the use of heat guns and clamps for switch removal was un- 
acceptable, it would add a removable section to the body. Thus, Guard- 
ian concludes Bendix had no intention of using an access cover and 
only decided to do so at the behest of the Army. 

There is no evidence in the record to indicate that Bendix was ever 
told by the Army to use an access cover. Bendix specifically denies it 
was so advised and the Army technical evaluator specifically denies 
mentioning anything to Bendix regarding an access cover. In addition, 
the Army has produced affidavits from its entire evaluation team 
which deny that any information from Guardian’s proposal was 
given to Bendix. 

Further, Guardian admits that there is nothing unique or special 
about the use of an access door and Guardian even concedes that Ben- 
dix’s proposed use of the access cover is not the same as Guardian’s 
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design. Thus there does not appear to have been any transfusion in 
regard to the use of an access cover. 

In connection with the choice of material from which the grip is to 
be molded, Guardian claims that its proposed use of glass filled poly- 
propylene was improperly transfused to Bendix. In this instance 
Guardian points to a March 16, 1978, letter to Bendix where the Army 
informs that firm that its proposed use of butyrate is not acceptable 
and states “* * * possibilities inherently narrow down to a few en- 
gineering quality glass filled thermoplastics.” It is further noted that 
Bendix subsequently altered its proposal to provide for the use of 
glass filled polypropylene. The Army replies that the use of glass 
filled thermoplastics was well known in the industry prior to the is- 
suance of the RFTP. In fact, the Army has submitted a transcript of 
a talk given in 1976 by an official of Guardian concerning the use of 
such material in grip manufacture. The agency also directs our atten- 
tion to the fact that it only suggested the use of glass filled thermo- 
plastics, rather than polypropylene, the specific type of glass filled 
thermoplastic used by Guardian. 

The protester counters that there is no requirement that transfused 
information be of a proprietary nature and argues that information 
disclosed to the public prior to the negotiation still may not be trans- 
fused from one offeror to another during negotiation. 

We do not believe the statements made by agency personnel re- 
garding the use of “glass filled thermoplastics” constitute technical 
transfusion. This information given to Bendix was, by the admission 
of all parties, publicly available. Further, the statements by agency 
evaluators were general in nature in that they pertained to a class of 
materials, “glass filled thermoplastics,” which could be used. They 
did not convey Guardian’s particular solution, the use of glass filled 
polypropylene, to Bendix. Technical transfusion implies that an ap- 
proach or solution is taken from one offeror’s proposal and given to 
another offeror. 51 Comp. Gen. 621 (1972); Applied Management 
Sciences, Inc., B-184654, February 18, 1976, 76-1 CPD 111. In this 
instance, where the record indicates that the Army evaluators were 
aware of the use of thermoplastics in grip manufacture independently 
of and prior to the submission of Guardian’s proposal and contains 
affidavits from the involved Army employees which state that no in- 
formation from the Guardian proposal was given to Bendix, we are 
unable to conclude that the agency’s suggestion that Bendix could use 
glass filled thermoplastics constitutes transfusion of Guardian’s pro- 
posed approach. 


Specification Changes 


Guardian complains that the Army revised its specifications and 
relaxed its requirements as an improper inducement for Bendix to 





128 DECISIONS OF THE COMPTROLLER GENERAL [58 


remain in the competition. In this regard the protester notes that de- 
spite the Army’s initial misgivings, Bendix was able to convince the 
Army to issue amendments to the RFTP altering the requirements 
for some of the switch assemblies. It is Guardian’s view that these 
changes were not necessary nor in the Government’s best interest, but 
were solely an accommodation to Bendix. It is the agency’s position, 
however, and the record indicates that these amendments were issued 
to add new supply sources for the switches and thus to enhance com- 
petition. Accordingly, since the revised specifications appear to reflect 
actual agency needs and provide for a broader competitive base, we 
do not find their use to be improper merely because the result was 
advantageous to Bendix. Consequently, we have no basis to object to 
the agency’s amending the specifications. 


Small Business Set-Aside 


Guardian contends that it has discovered an irregularity in the 
agency’s determination that this procurement should not be a small 
business set-aside. The protester states that in reviewing the docu- 
ments included in the agency’s report submitted in connection with the 
protest it noted that although the contracting officer concluded that 
adequate small business sources were not known, the file reveals that 
of 15 firms on the proposed bidders list, 12 were small businesses, The 
agency responds that its determination was made according to the 
applicable regulations and was concurred in by the Small Business 
Administration representative. 

We think it is important to note that the presence of a number of 
small business firms on a proposed bidders list, alone, is not an assur- 
ance of reasonable competition. For example of the 23 firms solicited for 
this procurement, two responded and only one, Guardian, was a small 
business. In any event, we have long held that while it is the policy 
of the Government to award a fair proportion of its total purchases 
to small business, there is nothing in the Small Business Act or the 
implementing regulations which mandates that any particular pro- 
curement be set aside for small business. The decision whether a pro- 
curement should be set aside is within the authority and discretion of 
the contracting agency. General Electrodynamics Corporation, 
B-190020, January 31, 1978, 78-1 CPD 78; See Kinnet Dairies, Inc. v. 
Farrow, 580 F. 2d 1260 (5th Cir. 1978). 


Alleged Ambiguity of Bendix Proposal 


During the conference held in this Office in connection with the pro- 
test on August 22, 1978, Guardian first raised a question regarding a 
possible ambiguity in Bendix’s fina] proposal. Guardian directed our 
attention to the drawings submitted with the Bendix proposal which 
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specify that the grip will be molded of “PPO Glass Filled Polypropyl- 
ene.” Guardian states that there is no such substance as “PPO Glass 
Filled Polypropylene.” Rather there is a material known as poly- 
phenylene oxide (PPO) and a material known as polypropylene 
(PP). These materials have different characteristics, according to the 
protester. One may be acceptable while the other may not. Thus, 
Guardian concludes the Army is confused as to what is being offered 
and has arbitrarily accepted a proposal which contains a patent am- 
biguity in a critical design characteristic. 

The Army denies that the ambiguity is of any significance and re- 
plies that this allegation is untimely raised. It is the agency’s view 
that Guardian should have been aware of the alleged ambiguity in 
the Bendix drawings sometime soon after May 5, 1978, when the 
protester was permitted to inspect the Bendix proposal. Guardian 
maintains that this allegation is merely additional evidence to support 
its earlier timely raised contentions as to the unacceptability of the 
Bendix proposal. 

Guardian attempts to relate the “PP vs. PPO” issue to its earlier 
contention regarding the proportion of glass to plastic to be used by 
Bendix. This issue was spawned by an Army memorandum included 
in the agency’s protest report which incorrectly stated that Bendix 
intended to use a polypropylene material containing 55 percent 
glass. The Army has subsequently admitted that the statement in the 
memorandum was erroneous and no evidence exists in the Bendix 
proposal or the evaluation record to substantiate the statement. Bendix 
maintains that it never intended to offer material with such a glass to 
plastic ratio. Consequently, Guardian’s argument that such a propor- 
tion of glass to plastic would not meet the Army’s needs was rendered 
moot. 

Further, the protester explains that it set forth its suspicion about 
the vague material specification in its May 26 protest submission but 
could not explore the issue until the Army filed its protest report. 
Apparently, Guardian refers to the following statement on page 8 of 
its May 26 submission : 

In its second proposal, Bendix retreated from its intended use of butyrate and 
instead proposed to mold the grips out of either PPO (polyphenylene oxide) or 
glass-filled polypropylene. 

This statement appears to be a mere statement of fact. Nowhere in 
the submission is there an indication that Guardian viewed this use of 
material as improper or that such use was to be a ground of protest. 
Since Guardian had been provided the Bendix proposal, which in- 
cluded the drawings with the disputed notation, prior to filing its 
protest we fail to understand why Guardian would need the protest 
report to “explore this issue.” As far as we can tell the report makes no 
mention (other than that included in the Bendix drawing) of the 
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use of “PP vs. PPO” as the material from which the grips would be 
molded. 

As a general rule, we have viewed the timeliness of specific grounds 
of protest raised after the filing of a timely initial general protest as 
dependent upon the relationship the later-raised bases bear to the initial 
protest. See Kappa Systems, Inc., 56 Comp. Gen, 675 (1977), 77-1 
CPD 412; Annapolis Tennis Limited Partnership, B-189571, June 5, 
1978, 78-1 CPD 412. Where the later bases have presented new and 
independent grounds for protest, we have considered that they must 
independently satisfy the timeliness criteria of our Bid Protest Pro- 
cedures, 4 C.F.R. Part 20 (1978). See State Equipment Diwision of 
Secorp National, Inc., 55 Comp. Gen. 1467 (1976), 76-2 CPD 270; 
Consolidated Airborne Systems, Inc., B-184369, October 21, 1975, 75- 
2 CPD 247. Conversely, where the later bases have merely provided ad- 
ditional support for earlier timely raised objections, we have consider- 
ed these additional arguments in our evaluation of the protest. Kappa 
Systems, Inc., supra. In this connection, our Bid Protest Procedures 
provide: 


[b] (2) * * * bid protests shall be filed not later than 10 [working] days after 
the basis for protest is known or should have been known, whichever is earlier. 
4 C.E.R. § 20.2(b) (2) (1978). 

We do not believe it is reasonable to conclude that the protester’s 
“PP vs. PPO” argument provided support for its position regarding 


the glass to plastic ratio of Bendix’s material. The fact that Bendix 
could supply either PP or PPO as a material has nothing whatever 
to do with the ratio of glass to plastic in a particular material. In fact, 
Guardian’s glass to plastic ratio argument, which has been rendered 
moot, was based on the premise that PP would be used. Also the basis 
for Guardian’s “PP vs, PPO” contention was available to it long before 
the basis for its glass-to-plastic argument became available in the 
protest report. 

Similarly, we see no relation to Guardian’s complaint that the 
agency is accepting an ambiguous proposal and an earlier reference 
in the protester’s May 26 submission that Bendix proposed to use “PPO 
(polyphenylene oxide) or glass-filled polypropylene” in a factual 
statement which did not indicate in any manner that it constituted a 
basis for protest. 

The information needed for Guardian to set forth its position relat- 
ing to the alleged ambiguity was available to it in early May, more 
than 10 days prior to the date the issue was raised on August 22. Conse- 
quently, we must conclude that this basis of protest is untimely and 
need not be considered. 

The protest is denied. 
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